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No. 6618. 

j 

i 

i 

U. S. ex rel. Girard Trust Co., etc., appellant, 

vs. 

I 

! 

Guy T. Helvering, Commissioner of Internal Revenue. 

I 

a Supreme Court of the District of Columbia. 

i 

At Law. 

No. 85102. 

| 

United States ex Relatione Girard Trust Company, Trus¬ 
tee under the will of John A. Brown, Jr., Deceased, Pe¬ 
titioner, 


Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

i 

United States of America, 

7 I 

District of Columbia, ss: 

I 

! 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: ! 

7 i 
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1 U. S. EX REL. GIRARD TRUST CO., ETC., VS. 

1 Iii the Supreme Court of the District of Columbia. 

At Law. 

No. 85102. 

United States ex; Relatione Girard Trust Company, Trus¬ 
tee under the Will of John A. Brown, Jr., Deceased, 
Board and Chestnut Streets, Philadelphia, Pennsylvania, 
Petitioners, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Petition for Writ of Mandamus. 

Filed February 20, 1935. 

The petition of Girard Trust Company, trustee under the 
will of John A. Brown, Jr., deceased, respectfully repre¬ 
sents to the Court as follows: 

1. Petitioner is a corporation duly organized and exist¬ 
ing under the laws of the Commonwealth of Pennsylvania, 
transacting business in the city of Philadelphia, Pennsyl¬ 
vania, is a trustee under the will of John A. Brown, Jr., 
deceased, and brings this suit in its capacity as such trus¬ 
tee. Said John A. Brown, Jr., (hereinafter called the de¬ 
cedent) died July 17, 1919, a resident of Newtown Town¬ 
ship, Delaware County, Pennsylvania, leaving a last will 
and codicil thereto which w’ere duly probated before the 
Register of Wills of said county, by the terms of which he 
gave, devised and bequeathed to petitioner, in trust, all of 
his residuary estate. 

2. The respondent, Guy T. Helvering, is Commissioner of 

Internal Revenue of the United States, and is charged 

2 by Section 3220 of the Revised Statutes with the 
power and duty to remit, refund and pay back all 

taxes wrrongfullv, erroneously or illegally assessed or col¬ 
lected, with interest on amounts so refunded at the rate of 
six per cent per annum. The respondent is sued in his 
official capacity as such Commissioner of Internal Revenue. 

3. Attached hereto, marked Exhibit A and made a part 
hereof, is a true and correct copy of the will of said de- 
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cedent, executed April 14, 1913, and of the codicil thereto, 
executed February 10, 1919, both of which documents were 
admitted to probate by said Register of Wills oni July 23, 

1919, and letters testamentary were dulv issued on ;the same 
date to petitioner as executor of said will. On Dec0mber 30, 

1920, petitioner, as said executor, delivered to litself as 
trustee under said will, the residuary estate so devised to 
it as such trustee, and at all times since that date petitioner 
has been the duly qualified and acting trustee of said estate. 

4. Decedent’s widow, Harriett Etting Brown, I (herein¬ 
after called the widow) by writing duly signed, acknowl¬ 
edged, delivered to decedent’s executors and duly filed and 
recorded, as required by the statutes of Pennsylvania, 
elected to take under the said will and codicil in lieu of tak¬ 
ing the interest allowed her in decedent’s estate bv the law 

O mf\ 

of Pennsylvania. 

V 

5. During the years 1924 to 1930, inclusive, petitioner as 
such trustee currently distributed to the widow the entire 
net income of the trust. Petitioner duly filed with;the Col¬ 
lector of Internal Revenue returns of income for skid trust 
estate for each of said years, and, in computing the net 
taxable income of said trust estate, it deducted frbm gross 

income the amounts so distributable and distributed 
3 to the widow, pursuant to the provisions of section 
219(b)(2) of the Revenue Act of 1924, and corres¬ 
ponding provisions of subsequent Revenue Acts. Such dis¬ 
tributions were reported as income by the widow in her 
federal income tax returns for each of the vears' 1924 to 

9/ i 

1927, inclusive, but she did not report the same as income 
in her returns for 1928 and subsequent years. 

6. On March 15, 1929, the then Commissioner of Internal 
Revenue, pursuant to the provisions of Section 274 of the 
Revenue Act of 1926, notified petitioner of his determina¬ 
tion of deficiencies in income taxes due from petitioner as 
such trustee, for the years 1924 and 1925, in the respective 
amounts of $37,252.40, and $40,361.72. In his determination 
of said deficiencies the Commissioner of Internal Revenue, 
as the sole ground therefor, disallowed as deductions, in 
computing the taxable net income of said trustee, the 
amounts of the income of the trust estate so distributed bv 
petitioner to the widow for the years 1924 and 192p. 

7. Thereafter, on May 11, 1929, petitioner duly filed with 
the United States Board of Tax Appeals its petition in 
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Docket Xo. 44,369 for a redetermination of the deficiencies 
so claimed for the years 1924 and 1925 by said Commis¬ 
sioner of Internal Revenue. On June 23,1931, the Board of 
Tax Appeals entered its decision, wherein it held that there 
were deficiencies due from petitioner as such trustee, in the 
respective amounts of $30,278.28 for the year 1924, and 
$16,580.85 for the year 1925. On December 21, 1931, peti¬ 
tioner dulv filed with the United States Circuit Court of 
Appeals for the Third Circuit a petition for review of said 
decision of the Board of Tax Appeals, and on April 

4 26, 1933, said Circuit Court of Appeals entered its 
order disallowing the deficiencies determined by the 

said Board of Tax Appeals, and holding that petitioner was 
entitled to deduct amounts so distributed to said widow, 
in computing the net income of the trust estate subject 
to tax. 

8. The assessment or collection of the deficiencies for 
1924 and 1925 so determined by the Board of Tax Appeals 
was not stayed by the filing of a bond, pending review by 
said Court, and the then Commissioner of Internal Revenue 
assessed the same against petitioner and on February 9, 
1932, petitioner paid the amounts thereof, together with 
interest thereon of $12,453.91 for 1924 and $5,825.10 for 
1925. 

9. Pursuant to the mandate of the Circuit Court of Ap¬ 
peals, the Board of Tax Appeals on July 7, 1934, entered 
its decision, wherein it ordered and decided that there were 
no deficiencies due from petitioner for the years 1924 and 
1925, and that petitioner, as such trustee, had overpaid its 
taxes for said years in the respective amounts of $30,278.28 
and $16,580.85. 

10. On January 22, 1931 the then Commissioner of In¬ 
ternal Revenue, pursuant to the provisions of Section 272 
of the Revenue Act of 1928, notified petitioner of his de¬ 
termination that there was a deficiency in income taxes due 
from petitioner as such trustee in the amount of $10,262.28, 
for the year 1928. Thereafter, on March 6, 1931, petitioner 
duly filed with the United States Board of Tax Appeals its 
petition in Docket Xo. 53426 for a redetermination of said 
alleged deficiency, and on September 29, 1934, the said 
Board entered its decision therein, finding (a) that there 

was no deficiency for said year, (b) that petitioner 

5 had made an overpayment of tax in respect of the 
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year 1928 in the amount of $4,376.39, (c) that no 
claim for refund of the same had been filed, and (d) that 
the overpayment was made within two years before the fil¬ 
ing* of the petition therein. No petition for review of said 
decision was filed, and the decision became final on| Decem¬ 
ber 29, 1934. I 

i 

11. There are no income, war-profits, or excess-profits 
taxes, or instalment thereof, due from petitioner for any 
year or period. 

12. Since September 29, 1934, petitioner has demanded 

of respondent that said amounts paid pending Court re¬ 
view, as more fully stated in paragraphs 7 and Sj hereof, 
and said overpayment determined by the Board, as more 
fully set out in paragraph 10 hereof, be refunded !to peti¬ 
tioner together with interest thereon as provided jbv law, 
but respondent has failed and refused to refuhd said 
amounts or any part thereof, basing his refusal sjo to do 
upon the following grounds: j 

That the widow included in her returns and pjaid the 
Federal income tax imposed upon the amounts df trust 
income distributable and distributed to her for 1924 to 
1927, inclusive, but thereafter filed claims for refund of 
such taxes, and respondent refunded same to the widow; 
that such refunds were erroneously made, as a mhtter of 
law, but that respondent is now barred by the statute of 
limitations from recovering same from the widow; that the 
widow owes income taxes for the years 1928 to 1936, inclu¬ 
sive, the assessment and collection of which are barred bv 

i * 

the statute of limitations; that the aggregate amount of 
such barred claims against the widow exceeds the amounts 
due as refunds to petitioner; and that respondent is entitled 
to apply such refunds due petitioner to the extinguishment 
of such barred claims against the widow. j 
6 13. Petitioner alleges that respondent is yithout 

authority to offset against refunds due petitioner 
any alleged claims against the widow; that in refusing to 
make such refunds to petitioner, respondent is acting in 
violation of the express provisions of Section 1001(d) of 
the Revenue Act of 1926, as amended by Section 603 of the 
Revenue Act of 1928, and of Section 322(d) of the Revenue 
Act of 1932; that prior to its coming into this Court, pe¬ 
titioner has exhausted all the adequate remedies dpen to 
it to obtain the refund of said amounts justly due ijt; that 
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petitioner’s requests for refund of the same have been 
unlawfully and illegally denied; and that there is no other 
course open to petitioner but to petition this Court. 

Wherefore, the premises being considered, petitioner 
prays: 

1. That a rule may issue directing the respondent to ap¬ 
pear before this Court and show cause, if any there be, 
why a writ of mandamus should not be issued commanding 
and directing respondent to refund to petitioner, without 
set-off of anv kind or in any amount, the amounts so de- 
termined by the Board of Tax Appeals to be due petitioner, 
together with interest thereon as provided by law. 

2. That a writ of mandamus may issue to said respond¬ 
ent commanding and directing him to refund to petitioner 
$65,138.14, being amounts so paid by petitioner to re¬ 
spondent on February 9, 1932, with respect to the years 
1924 and 1925, and to refund to petitioner $4,376.39 with 
respect to the year 1928, all with interest thereon, as al¬ 
lowed by law. 

3. For such other and further relief as the nature 
7 of the petition may require. 

! GIRARD TRUST COMPANY, 
Trustee under Will of John A. Brown, Jr., Deceased, 
By G. L. BISHOP, Jr., 

Vice Prest. 

H. C. KILPATRICK, 

Attorney for Petitioner. 

CHARLES MYERS, 

Of Counsel. 

Commonwealth of Pennsylvania, 

County of Philadelphia, ss: 

G. L. Bishop, Jr., being first duly sworn, deposes and 
says that he is Vice-President of Girard Trust Company, 
the petitioner above named; that he has read the foregoing 
petition and knows the contents thereof; that he is author¬ 
ized by said petitioner to verify this petition; and that the 
matter and facts stated therein are true to the best of his 
knowledge, information and belief. 


G. L. BISHOP, Jr. 



GUY T. HELVERING, COMMISSIONER. 


Subscribed and sworn to before me this the 8th day of 
February, 1935. 

[seal.] G. W. HORNSBY, 

Notary Public. 

(My commissionexpires December 7, 1935.) 

| 

i 

8 Exhibit A. 

I, John A. Brown, Jr., of Newtown Township, Delaware 
County, State of Pennsylvania, do hereby make, publish 
and declare my last Will and Testament in manner follow¬ 
ing : | 

First. I direct all my just debts to be paid as soon after 
my decease as they reasonably can. 

Second. I give and devise my house and lot of ground 
thereto belonging, being Number 224 South Nineteenth 
Street in the City of Philadelphia, and containing thirty- 
three feet in front by one hundred and forty-five feet in 
depth, my stable Number 2038 Rittenhouse Street, in said 
City, and my country house, stables and other buildings 
with the grounds thereto belonging, being about o]jie hun¬ 
dred and fifty acres, more or less, situate in Newtown 
Township, Delaware County, Pennsylvania, to niy wife 
Harriet Etting Brown; to have and hold both the said 
premises situate in the City of Philadelphia and in New- 
town Township as aforesaid, for and during her natural 
life. At her death the said premises in the City of Phila¬ 
delphia and in Newtowm Township shall, if owned by my 
estate, fall into, form, be and become part of my residuary 
estate. I direct that all taxes, charges, rates, assessments, 
insurance premiums and cost of repairs to said houses and 
premises, or any or either thereof, shall be paid by my 
Trustees out of the balance of the income of my residuary 
estate after the payment of the annuity to my wife hs here¬ 
inafter provided. 

Third. I give and bequeath unto my wife absolutely all 
my furniture, plate, plated ware, pictures and household 
goods, and furniture of every description, and mv horses, 
carriages, harness, motor cars, and my clothing, jewelry 
and similar personal effects, farming utensils ajnd ap¬ 
pliances and cattle in or about and pertaining to ipy said 
houses and premises in the City of Philadelphia and in 


i 
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Newtown Township. I direct that no inventory or 

9 appraisement shall be made of any of said articles 
and that all taxes, if any thereon, shall be paid by 

my Trustee from my residuary estate. 

Fourth. All the rest, residue and remainder of my estate, 
real and personal, except the real estate situate in the State 
of New York for which provision is hereinafter specifically 
made, I give, devise and bequeath to Girard Trust Com¬ 
pany and its successors In Trust, nevertheless, for the fol¬ 
lowing uses and purposes: 

To retain existing investments or to sell the same and 
make reinvestments as hereinafter provided; to invest and 
reinvest in mortgages which are a first lien on real estate 
in Pennsylvania and New York, in the first mortgage bonds 
of dividend paying railroads, in car trust or equipment 
trust certificates of dividend paying railroads, in United 
States loans, in the loans of the State of Pennsylvania and 
the State of New York, in loans of municipalities, town¬ 
ship, school districts and similar public divisions in the 
State of Pennsylvania, and in ground rents in the City of 
Philadelphia; to collect, receive and take the rents, issues, 
income and interest arising from the same and after the 
payment of all proper commissions and charges, to pay to 
my said wife Harriet Etting Brown, if she shall survive 
me and during her lifetime, in lieu, with the life estate in 
my said houses as hereinbefore provided, of all dower in 
my estate, the sum of Ten thousand Dollars ($10,000) per 
month, the first payment to be made on the first day of 
the month succeeding my death, free and clear of all taxes, 
which shall be paid by my said Trustee out of the remain¬ 
ing income, and to jjav the balance of said income to and 
among my children by my said wife Harriet Etting Brown, 
or to and among the child or children of any deceased child, 
such child or children taking only their parents’ share, in 
equal shares during the lifetime of my said wife. Upon 
the death of my said wife, to pay the entire income from my 
said estate in equal shares to and among my child 

10 or children by her living at the death of my said 
wife, or to and among the child or children of any 

deceased child, such child or children taking their parents’ 
share, until the youngest child of a deceased child living at 
the date of my death shall reach the age of twenty-one 
years, and thereupon to pay over the principal of my said 
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estate in equal parts or shares to and among my, child or 
children by my said wife, then living, and to an$ among 
the child or children of any deceased child of pine, as 
aforesaid, such child or children to take their jparents’ 
share. 

If there shall be no children of mine bv mv said iwife liv- 
ing at the date of my death or born thereafter, then In 
Trust, to pay the balance of the income during the lifetime 
of my said wife to Henrv B. Coxe, Alexander Brown Coxe 
and Charles E. Coxe, children of my sister Isabel Brown 
Coxe, and to Alexander Brown and Rosalie Browh Dolan, 
children of my brother Xeilson Brown, in the samel propor¬ 
tions and under the same trusts and uses as provided here¬ 
inafter for the payment to them of the income from my 
estate after the death of my wife, she leaving surviving her 
no child or children of mine by her, or child or children of 
a deceased child as aforesaid. 

And in trust, upon and after the death of my said wife 
Harriet Etting Brown, without leaving surviving her a 
child or children of mine by her, or a child or children or 
a deceased child of mine by her, to pay the neti income 
from my estate, real and personal, in the following man¬ 
ner : One-lialf thereof in equal shares to and amon^ Henry 
B. Coxe, Alexander Brown Coxe and Charles E. Cbxe, the 
children of my sister, Isabel Brown Coxe, now deceased, 
for and during their respective natural lives, and ppon the 
death of each or anv one of the said Henrv B. Coxe, Alex- 
ander Brown Coxe or Charles E. Coxe before or after my 
death, to pay one-third of one-half of the net incomp of my 
residuary estate to the child or children, ip equal 
11 shares, of the one of my said nephews so dying, 
who were living at the date of my death, fqr their 
natural lives, and upon the death of each of said (fhild or 
children, to pay the share of the said income of tip child 
so dying to his or her child or children until such cfhild or 
the eldest of such children shall reach the age of twenty- 
one years, and thereupon to pay over to each of such chil¬ 
dren a principal part of my residuary estate representing 
their respective interests therein, as determined by the 
share of the income theretofore payable to such cjliild or 
children as herein provided; and as to any child or chil¬ 
dren of any one of my said nephews so dying, born after 
mv death, to pav to such child or children his or |her or 
2—6618a * 
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their equal shares! in the said one-half of one-third of the 
income of my residuary estate, with the child or children 
living at my death as aforesaid, until such child or the eld¬ 
est of such children born after mv death as aforesaid, shall 
reach the age of twenty-one years, and thereupon to pay 

to such child and to such children born after mv death as 

•> 

aforesaid, a principal part of my residuary estate repre¬ 
senting their respective interests therein, as determined 
by the share of the: income theretofore payable to such child 
or children as herein provided. If any of my said nephews 
shall die without leaving a child or children surviving him, 
or the child or children of any deceased child surviving 
him, In Trust, to pay the income of the one so dying in 
equal shares to the survivors or to the survivor of such 
nephew, or to the child or children of a deceased nephew, 
such child or children taking the parent’s share, upon the 
same uses and trusts as such nephew, or such child or chil¬ 
dren of a deceased nephew, take- under the provisions of 
this Will; or if any one of my said nephews shall die leav¬ 
ing a child or children surviving him and there shall be a 
failure of issue of such child or children, or, such child or 
children having issue, such issue shall die before becoming 
entitled to the principal share of my estate to which 
12 it and they shall be entitled under the provision of 
this Will, then In Trust, to pay the income and 
distribute the principal of the share of such child or chil¬ 
dren or such issue,: to the same person or persons and upon 
the same uses and trusts as herein provided for the child 
or children, or their issue, of my other said nephews. 

And in trust, to pay one-half of the net income of my 
residuary estate in equal shares to my nephew, Alexander 
Brown and my niece, Rosalie Brown Dolan, children of my 
brother, Neilson Brown, now deceased, for and during their 
respective natural lives, and upon the death of said Alex¬ 
ander Brown and or of the said Rosalie Brown Dolan, to 
pay one-half of one-half of the net income of my residuary 
estate to the child or children of either the said Alexander 
Brown or Rosalie Brown Dolan so dying, who were living 
at the date of my death, for their natural lives, and upon 
the death of each of said child or children to pay the share 
of the said income of the child so dying to his or her child 
or children until such child or the eldest of such children 
shall reach the age of twenty-one years, and thereupon to 
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pay over to each of such children a principal pajrt of my 
residuary estate representing their respective [interests 
therein, as determined by the share of the income thereto¬ 
fore payable to such child or children, as above provided; 
and as to any child or children of either of my said nephew, 
Alexander Brown, or my said niece, Rosalie Brown Dolan, 
so dying, born after my death, to pay to such | child or 
children his, her or their equal shares in the said; one-half 
of one-half of the net income of my residuary estate, with 
the child or children living at my death as aforesaid, until 
such child or the eldest of such children born ^fter my 
death as aforesaid shall reach the age of twenty-oue years, 
and thereupon to pay to such child and to such children 
born after my death as aforesaid, a principal part of my 
residuary estate representing their respective inter- 
13 ests therein, as determined by the shares of the in¬ 
come theretofore payable to such child or [children 
as herein provided. If my said nephew, Alexander Brown 
and or my said niece, Rosalie Brown Dolan, shall die with¬ 
out leaving any child or children surviving him or her, or 
the child or children of any deceased child surviving him 
or her, In Trust, to pay the income of the one so dying to 
the survivor of said Alexander Brown or said Rosalie 
Brown Dolan, or to the child or children of said Alexander 
Brown or Rosalie Brown Dolan deceased, such child or 
children taking their parents’ share, upon the same uses 
and trusts as said Alexander Brown, or said Rosalie Brown 
Dolan, or the child or children of either thereof, take under 
the provisions of this Will; or if either my said inephew” 
Alexander Brown, or my said niece Rosalie Brown Dolan, 
shall die leaving a child or children surviving him or her 
and there shall be a failure of issue of such child or chil¬ 
dren, or, such child or children having issue, said issue 
shall die before becoming entitled to the principal share of 
my estate to which it and they shall be entitled un$er this 
Will, then In Trust, to pay the income and distribute the 
principal of the share of such issue to the same person or 
persons and upon the same uses and trusts as herein pro¬ 
vided for the child or children, or their issue, of the said 
Alexander Brown or Rosalie Browm Dolan respectively. 

And in trust further, if no one of my said nephews, 
Henry B. Coxe, Alexander Brown Coxe and Charles E. 
Coxe shall leave surviving him a child or childreh, or a 
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child or children of a deceased child as aforesaid, or leav¬ 
ing; such child or children there shall be a failure of issue 
thereof, then upon the death of the last survivor of my said 
nephews Henry B. Coxe, Alexander Brown Coxe and 
Charles E. Coxe, to pay the income and distribute the prin¬ 
cipal of the said one-half of my residuary estate to the 
same person or persons and upon the same uses and trusts 
as herein provided for the other one-half of the income 
and principal of my residuary estate, and likewise 
14 In Trust, if neither my said nephew Alexander 
Brown or niy said niece Rosalie Brown Dolan shall 
leave surviving him or her a child or children, or the child 
or children of a deceased child as aforesaid, or leaving 
such child or children there shall be a failure of issue 
thereof, to pay the income of and distribute the principal 
of one-half of my residuary estate to the same person or 
persons and upon the same uses and trusts herein pro¬ 
vided for the each one-lialf of my residuary estate. 

Fifth. I direct that all rents that have accrued prior to 
my decease, but have not been collected, and all interest or 
return on any investment that has accrued up to the time 
of my decease, shall be taken and treated as income and not 
as principal, and disposed of as I have directed in regard 
to income. 

Sixth. I direct my Trustee hereinafter named to sell all 
real estate which shall be acquired by foreclosure of mort¬ 
gages held by me at the time of my death or by my estate 
thereafter, as soon after the acquisition thereof as may be 
convenient and, in the judgment of my Executors or my 
said Trustee, shall not be detrimental to the interests of 
my estate, and to hold the proceeds of such sales as a part 
of mv residuarv estate. 

Seventh. I give, devise and bequeath unto Girard Trust 
Company and its successors, all my real estate situate in 
the State of New York of which I shall die seized, In Trust, 
to receive the rents and profits thereof and during the life¬ 
time of my said wife, unless the said real estate shall be 
sooner sold, to apply them to the payment of the annuity 

to mv said wife and the distribution of income to mv chii- 
•* » 

dren or my nephews and nieces, as herein above provided, 
and upon my death or at any time during the life of my 
said wife and upon her death after my death, to sell the 
said real estate and to receive and hold the proceeds thereof 
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as part of my residuary estate, upon the uses qnd trusts 
and for the purposes hereinbefore specifically provided in 
regard thereto. 

lo Eighth. If my said wife, Harriet Etting Bijown shall 
not desire to live in my said house in the City of 
Philadelphia or in my said house in Newtown Township, or 
to use the said stable in Philadelphia, then with Her assent 
in writing, they or any of said premises may be leased by 
my said Trustee or sold by it as it shall, with the consent 
of my said wife, determine. If they shall be leased, the 
rentals thereof shall be paid by my said Trustee tp my said 
wife, Harriet Etting Brown, during her life-time] If they 
shall be sold, the proceeds shall be invested by! my said 
Trustee as part of my residuary estate and tfie income 
therefrom paid to my said wife, or such part of the pro¬ 
ceeds as my said wife may desire to be so applied, shall be 
expended in the purchase or construction of another house 
or houses and premises for her use during her!life, and 
such houses or premises shall be held in trust for the use 
and benefit of my said wife during her life, and thereafter 
upon the same uses and, trusts as hereinabove provided as 
to my residuary estate, and the balance of said proceeds 
shall be invested and the income thereof paid as aj^ove pro¬ 
vided. If the said premises, or either of them, shall be 
injured or destroyed by fire or otherwise, they may be re¬ 
paired and restored by my Trustee by the application of 
moneys out of my residuary estate to the extent that the 
insurance thereon shall be insufficient. 

For the purpose of carrying out the foregoing provisions 
of m v ill, I give to my Executors hereafter appointed and 
to my said Trustee and its successors, power to sjell all or 
any part of my real estate (subject to the consent of my 
said wife as to my said premises in Philadelphia and in 
Newtown Township and any others which may be purchased 
for her use as aforesaid) either at public or private sale, 
for such prices as they may see fit, and to grant and convey 
the same to the purchaser thereof in fee simple, or any less 
estate, free and discharged of all trusts of this my*Will, 
without liability on the part of such purchaser or pur- 
16 chasers to see to the application of the purchase 
monev. 

; 

Ninth. My Executors shall not be bound to filb any in¬ 
ventory or appraisement of my estate, but may db so if in 
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their judgment such inventory and appraisement should be 
filed. I give to my Executors hereinafter named and to 
my said Trustee, and its successors severally, authority and 
power from time to time, in the exercise of a sound dis¬ 
cretion, to take and pay for out of my residuary estate any 
allotments of bonds, stocks or securities made by corpora¬ 
tions in which my estate shall hold bonds, stocks or other 
securities, to become parties to any plan of reorganization 
of such corporations by assenting thereto, and accepting 
securities to be issued thereunder, and generally to do all 
things necessary in the exercise of their judgment for the 
protection of my estate and the investments thereof, in 
full exercise of the powers as holders of said bonds, stocks 
or other securities. 

Tenth. I nominate and appoint Girard Trust Company 
and Henry B. Coxe, to be the Executors of this my Will 
and Testament, hereby revoking any other Wills or Codicils 
by me at anv time heretofore made, and I declare this onlv 
to be and containing my last Will and Testament. Should 
my said nephew, Henry B. Coxe not survive me, or decline 
or be unable to serve as Executor, then I direct that Girard 
Trust Company shall be the sole Executor of this my Will. 

In witness whereof I, the said John A. Brown, Jr., have 
to this my last Will and Testament, contained on this and 
the nine preceding pages, set my hand and seal, to wit: my 
hand to the bottom of each of the nine preceding pages, and 
my hand and seal to this last page, this 14th day of April, 
in the year of our Lord One Thousand Nine Hundred and 
Thirteen. 

17 JOHN A. BROWN, Jr. [seal.] 

Signed, sealed, published and declared by John A. 
Brown, Jr., the Testator above named, as and for his last 
Will and Testament, in the presence of us, who at his re¬ 
quest, in his presence and in the presence of each other, 
have hereunto subscribed our names as attesting witness. 
JOHN HAMPTON BARNES. 

SPENCER ERVIN. 

JOHN CARBURY. 

18 I, John A. Brown, Jr., of Newtown Township, 
Delaware County, State of Pennsylvania, do hereby 

make and publish this as and for a Codicil to my last Will 



15 


GUY T. HELVERING., COMMISSIONER. 

and Testament dated the Fourteenth dav of April, A. D. 
1913: ‘ | 

I desire to increase the amount of net income to! be paid 
to my wife, Harriet Etting Brown, from my estate, as 
directed to be paid under my said Will, and to thatjend and 
in lieu of the payment of Ten Thousand Dollars (|$10,000) 
per month to be paid to her as herein provided, I authorize 
and direct the Girard Trust Company, Trustee of my re¬ 
siduary estate and Trustee with respect to all my real estate 
situated in the State of New York, during the lifetime of 
my said wife to apply the income of all my estate, jreal and 
personal, including therein the income from my Nfew York 
real estate, as follows: 

To the payment of all taxes, charges, assessments, rates, 
insurance upon and cost of repairs of my real estate, and 
upon any substituted therefor, as provided in my Will; to 
the payment of all taxes upon the principal of oir income 
from my estate payable or deductible by my Trustee or 
otherwise chargeable against the said principal of income 
thereof; to the payment of the commissions of the!Trustee 
and costs and expenses of the management of mv trust 
estate; to the reimbursement of anv taxes which mv said 

* i * 

wife shall be required to pay or shall pay upon thf income 
paid to and received by her from my estate; 

And after making all said payments or provision there¬ 
for, to pay the net income from all of my estate, heal and 
personal arising after the date of my death, up to| but not 
exceeding the sum of Two hundred thousand Dollar^ ($200,- 
000) per annum, to my said wife, Harriet Etting! Brown, 
for and during the term of her natural life, in quarterly 
payments or in payments made at shorter internals and 
in appropriate and convenient divisional amounts.; 

I further dire-t my Trustee, during the lifetime of my 
said wife, to pay the balance and remainder of the 
19 annual net income from my estate, if any, ^fter all 
of the said payments have been made and provided 
for, and after the said amount of Two hundred thousand 
Dollars ($200,000) has been paid to my said wife^ to and 
among the persons and in the manner directed in ;my said 
Will, and after the death of my said wife to pay the entire 
net income from my estate as provided and directed in my 
said Will in that event, and to hold the principal of my 
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estate upon the uses and subject to the provisions of mv 
said Will. 

Except as herein specificially altered and modified I 
hereby ratify, confirm and republish my said Will. 

In witness whereof, I have hereunto set mv hand and 
seal this 10th day of February, A. D. One thousand nine 
hundred and nineteen (1919). 

JOHN A. BROWN, Jr. [seal.] 

Signed, sealed, published and declared by John A. Brown, 
Jr., the Testator above named, as and for a Codicil to his 
last Will and Testament, in the presence of us, who, in his 
presence and by his express direction, have hereunto sub¬ 
scribed our names as attesting witnesses in the presence 
of each other. 

JOHN HAMPTON BARNES. 

HELEN GILLINGHAM. 

FRANCIS B. BIDDLE. 

20 Rule to Shoiv Cause. 

Issued February 20, 1935. 
******* 


Upon consideration of the petition of Girard Trust Com¬ 
pany, Trustee under the will of John A. Brown, Jr., de¬ 
ceased, filed in the above entitled cause on the 20th day of 
February, 1935, it is by the Court this 20th day of Feb¬ 
ruary, 1935, 

Ordered, that the respondent, Guy T. Helvering, Com¬ 
missioner of Internal Revenue of the United States, appear 
in this Court at ten o’clock a. m., on the 6th day of March, 
1935, and show cause, if any he have, why the prayer of 
said petitioner should not be granted and a writ of man¬ 
damus issued against him as therein prayed; provided, 
however, a copy of this order be served upon said respond¬ 
ent on or before the 21st day of February, 1935. 

By the Court. O. R. LUHRING, 

J ustice. 
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Marshal’s Return. 

Served a copy of the above rule on the above narped Guy 
T. Helvering, Commissioner by serving his Assistant 
Wright Matthews 2/20/35 personally. ! 

JOHN B. COLPOYS, 

U. S. Marshal in and for the Dist. of Colombia, 

By ELMER GRAVES, j 

Deputy U. S. Marshal. 

K. | 

21 Answer of Respondent. \ 

Filed April 22,1935. 

i 

Now comes Guy T. Helvering, Commissioner of Internal 
Revenue, and reserving unto himself the benefits of all 
objections and exceptions to the errors and insufficiencies 
of the petition filed herein, and to the jurisdiction of the 
court in the premises, and relying on ihe same as if motion 
to dismiss had been interposed, nevertheless files this, his 
answer to so much of such parts of the said petition and 
the rule to show cause issued herein as he is advised it is 
material or necessarv for him to make answer urito, and 

V 7 

savs: 

* (1) Respondent admits the allegations of the first para¬ 
graph of the petition. 

* (2) Respondent for answer to the second paragraph of 
the petition admits that he is Commissioner of Internal 
Revenue of the United States, that his authority j is pre¬ 
scribed by law, and that he is sued in his official capacity 
as such Commissioner of Internal Revenue. Respondent 
avers, however, that as to the allegations of power and duty 
attributed to him in the second paragraph of the petition, 
the same are conclusions of law which he is not required 

to make answer unto. 

22 (3) Respondent admits the allegations of the third 
paragraph of the petition. 

* (4) Respondent admits the allegations of the fourth 
paragraph of the petition. 

\(5) Respondent admits the allegations of the fiftn para¬ 
graph of the petition. 
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* (6) Respondent admits the allegations of the sixth para¬ 
graph of the petition. 

^ (7) Respondent for answer to the allegations of the 
seventh paragraph admits all the allegations therein except 
that respondent avers that the petitioner has stated con¬ 
clusions in its allegations as to the order of the Circuit 
Court of Appeals for the Third Circuit, requiring neither 
admission nor denial thereof by respondent, and respondent 
affirmatively avers that the said Circuit Court of Appeals, 
under date of April 26, 1933, entered its order reading in 
words as follows: 

It is now here ordered, adjudged, and decreed by this 
Court that the order or decree of the said Board of Tax 
Appeals in this case be, and the same is hereby reversed. 

''t (S) Respondent for answer to the allegations in the 
eighth paragraph of the petition admits the same except 
that respondent affirmatively alleges that the taxes assessed 
against the petitioner, as alleged, together with interest 
thereon, were paid February 10, 1932, to the Collector of 
Internal Revenue for the First District, Philadelphia, 
Pennsylvania, and denies that the same were paid February 
9,1932, as alleged. 

* (9) Respondent for answer to the allegations of the ninth 
paragraph of the petition avers that the petitioner has 
stated conclusions requiring neither admission nor denial 
by the respondent, and respondent affirmatively avers that 
the Board of Tax Appeals, under date of July 7, 1934, 
entered its decision reading in the words and figures fol¬ 
lowing: 

23 Whereas, the above entitled proceeding was re¬ 
manded by the Circuit Court of Appeals for the 
Third Circuit for further proceedings, and 

Whereas, counsel for both parties have filed proposed 
recomputations in accordance with the opinion and man¬ 
date of said court, which recomputations are in agreement, 
now therefore, in accordance with said recomputations, it is 

Ordered and decided that there are no deficiencies for 
the years 1924 and 1925 and that there are overpayments 
for said years in the respective amounts of $30,278.28 and 
' $16,560.85. 

V (10) Respondent for answer to the allegations in the 
tenth paragraph of the petition admits the same except the 
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respondent avers that the petitioner has stated conclusions 
in its allegations as to the decision entered by thb Board 
of Tax Appeals, under date of September 29, 1934,| requir¬ 
ing neither admission nor denial by respondent, jand re¬ 
spondent affirmatively avers that the Board of Tax Appeals 
under date of September 29,1934, entered its decision read¬ 
ing in the words and figures following: j 

Under written stipulation signed by counsel for the par¬ 
ties in the above entitled proceeding and filed with the 
Board on September 20, 1934, it is ! 

Ordered and decided: That the petition herein respecting 
income tax liability for the year 1928 was filed \yith the 
Board on March 6,1931; that no claim for refund has been 
filed; that within two years of the filing of the petition, tax 
was paid in the total amount of $9,195.75; that tjiie true 
tax liability of the petitioner is $4,819.36, and therefore, 
according to the provisions of Section 504 (a), Title III, 
of the Revenue Act of 1934, there is an overpayment of 
$4,376.59 for the year 1928. ! 


Respondent further admits that no petition for review of 
said decision was filed, and that the decision becarpe final 
" on December 29, 1934. 

24 (11) Respondent for answer to the allegations in, 

the eleventh paragraph of the petition dentes the 
same for reasons more specifically hereinafter set forth 
in paragraph (e) j 

s*(12) Respondent for answer to the allegations j in the 


twelfth paragraph of the petition denies that any afnounts 
were paid by petitioner pending court review, but avqrs that 
the same constituted taxes duly assessed and collected, as 
alleged by paragraph 8 of the petition and admitted herein, 
and respondent admits that petitioner has demanded the 
refund of the said amounts assessed and paid, as aforesaid, 
with this limitation on his admission and to this extent: 


that petitioner, under date of January 26, 1934, filed with 
the Collector of Internal Revenue for the First Internal 


Revenue District at Philadelphia, Pennsylvania, its claim 
for refund in the amount of $42,732.19, representing tax and 
interest assessed against and paid by petitioner for the 
calendar year 1924, as alleged in paragraphs 7 and 8 of 
the petition and admitted herein, and its claim for Refund 
in the amount of $22,405.95, representing tax and interest 
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assessed against land paid by petitioner for the calendar 
year 1925, as alleged in paragraphs 7 and S of the petition 
and admitted herein, and respondent admits that the said 
amounts, or any part thereof, have not been refunded to 
petitioner but respondent denies that he has refused to 
refund said amounts or any part thereof. Respondent for 
further answer to the allegations in the twelfth paragraph 
of the petition, with reference to the overpayment found 
by the Board for the year 1928 as alleged in paragraph 10 
of the petition, and admitted herein, denies that any formal 
demand for refund of the same, or any part thereof, has 
been made of respondent by petitioner at any time; re¬ 
spondent avers that petitioner, by counsel, has orally and 
by informal correspondence requested the refund of the 
said overpayment, admits that the same, or any part there¬ 
of, has not been refunded to the petitioner but respondent 
denies that he has refused to refund said overpayment or 
any part thereof. 

Respondent for answer to the second paragraph of the 
twelfth paragraph of the petition, the same being 
the alleged grounds of the respondent for his alleged 
refusal, avers that the same represent conclusions of 
the petitioner and require neither admission nor denial by 
respondent but if the same be deemed material respondent 
denies them and demands strict proof thereof, and further 
respondent avers, that the same are immaterial, incompe¬ 
tent and irrelevant and respondent respectfully moves the 
Court that the same be stricken from the petition. 

(13) Respondent for answer to the allegations in the 
thirteenth paragraph of the petition avers that the same 
represent conclusions of the petitioner and require neither 
admission nor denial by respondent, but if the same may 
be deemed material respondent denies them, and specifically 
denies that, prior to its coming into this Court, or at this 
time, petitioner had, or has, exhausted all the adequate 
remedies open to it to obtain the refunds alleged to be justly 
due it, and specifically denies that petitioner’s requests for 
refund of any amounts alleged to be due it have been unlaw- 
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fully and illegally denied or otherwise denied; and denies 
that there is no other course open to petitioner but to peti¬ 
tion this Court, and respondent avers that petitioner has 
not formally requested any refunds other than by the claims 
for refund, filed as aforesaid, and set out in paragraph 12 
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herein, and other than, by counsel, by oral and informal 
written request. j 

Respondent for Further Answer to the petition filed 
herein avers: 

I 

(a) That this Court is without jurisdiction in thi^ action 
for the reasons: 

I 

• (1) That the determination by the respondent tq allow 
or to reject a claim for refund involves the exercisq of his 
discretition. 

• (2) That the determination by the respondent td credit 
or refund or to disallow the overpayments found by the 
Board of Tax Appeals in accordance with the Board's de¬ 
cision entered as averred in paragraph 9 herein involves 
the exercise of his discretion. 

• (3) That the determination by the respondent to credit 
or refund the overpayment found by the Board of Tjax Ap¬ 
peals in accordance with the Board’s decision as averred in 
paragraph 10 herein involves the exercise of his discre¬ 
tion. 

26 (4) That petitioner has an adequate and complete 

remedy at law, if any it be entitled to, in accordance 
with the statutes in such cases made and provided fpr, and 
that prior to, and at the time of bringing this action, plain¬ 
tiff had, and at this time now has, such an adequate and 
complete remedy. j 

(5) That the petition herein is premature and untimely, 
and respondent respectfully moves the court to c4 sm iss 
the same, for the reasons that respondent has not takbn any 
final action with regard to the said claims for refund, filed 
for the years 1924 and 1925 as aforesaid, neither rejecting 
nor allowing the same, and that the same are still under 
consideration by him; and that more than six months have 
elapsed since the filing of the same and had elapsed at the 
time this action was filed; that he has not taken any final 
action with regard to the overpayments for the yeafs 1924 
and 1925 found by the Board of Tax Appeals in its decision 
entered July 7, 1934, as averred by paragraph 9, tyerein, 
neither crediting nor refunding the same nor refusing to 
credit or refund the same, and that the same at the time 
of the filing of the petition herein were, and still are, under 
consideration by him; that he has not taken any final action 
with regard to the overpayment for the year 1923 found 
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by the Board of Tax Appeals in its decision entered Sep¬ 
tember 9, 1934, as averred in paragraph 10 herein, neither 
crediting nor refunding the same nor refusing to credit 
or refund the same, and that the same at the time of the 
filing of the petition herein was and still is under consider¬ 
ation by him; and with respect to all these matters, afore¬ 
said, respondent avers that he has not acted finally in any 
regard. 

(b) Further answering the petition the respondent avers 
that he has been, was at the time of the filing of the petition, 
and is now, considering the claims for refund, filed as afore¬ 
said by petitioner, that he has not allowed the same nor 
any part thereof, and that the same, nor any part thereof, 
have not been rejected nor has notice of their rejection, or 
any part thereof, being given to petitioner, and that more 
than six months had expired since the filing of the same 
at the time of the filing of this petition. 

27 (c) Further answering the petition the respondent 

avers that, at the time of the filing of this action he 
had notice of the decision of the Board of Tax Appeals 
entered July 7, 1934, as averred by paragraph 9 herein, 
that the same had been, was at the time of the filing of the 
petition herein, and is now, under consideration by him; 
that he has not credited or refunded the overpayments, or 
any part thereof, found by the said decision and that he has 
not refused to credit or refund the said overpayments, or 
any part thereof, and that no formal request or demand 
has been made of him by petitioner to refund or credit the 
same and that he has not failed or refused to act in anv 
particular in the manner and form prescribed by law. Re¬ 
spondent avers that any requests or demands made of him 
were, by counsel, bv oral and/or informal written corre¬ 
spondence. 

(d) Further answering the petition the respondent avers 
that at the time of the filing of this action he had notice 
of the decision of the Board of Tax Appeals as averred 
by paragraph 10 herein, that the same had been, was at 
the time of the filing of the petition herein, and is now, 
under consideration by him; that he has not credited or 
refunded the overpayment, or any part thereof, found by 
the said decision and that he has not refused to credit or 
refund the said overpayment, or any part thereof, and that 
no formal request or demand has been made of him by peti- 
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tioner to credit or refund the same and that he Has not 
failed or refused to act in any particular in the manner and 
form prescribed by law. Respondent avers that any re¬ 
quests or demands made of him were, by counsel, by oral 
and/or informal written correspondence. 

(e) Further answering the petition the respondent:avers: 


(1) That the petitioner is trustee under the will of John 
A. Brown, Jr., deceased, as alleged in paragraphs 1! and 3 
of the petition and admitted herein. 

(2) That Harriet Etting Brown, widow of the decedent 
John A. Brown, Jr., is the sole beneficiary of the said trust 

created bv the said will. 

* i 

28 (3) That, pursuant to the provisions of tlje said 

will, the said Harriet Etting Brown elected to re¬ 
ceive and did receive income from the said trust during 
the following calendar years in the following amounts and 
paid taxes thereon in the following amounts: 


Year Income Taxes 

1924 .$129,197.72 $24,895.72 

1925 . 110,782.37 11,923.09 

1926 . 115,682.41 12,981.33 

1927 . 107,147.48 10,990.66 


That the said taxes were paid to the Collector of Internal 
Revenue for the First Internal Revenue District Philadel¬ 
phia, Pennsylvania, and were by him duly covered into the 
Treasurv of the United States. 

(4) That the said Harriet Etting Brown, on the dates 
set out below, filed claims for refund of the taxes phid, as 
aforesaid, for the said years in the following amounts: 


Date. 

Year. 

Aujiount. 

March 14, 1929 

.1924 

$23,578.65 

March 14, 1929 

1925 

11,883.32 

August 5, 1929. 

.1926 

12,957.95 

Januarv 22, 1931 

1927 

10,966.80 


That the reason advanced by the said Harriet Etting Brown 
as a basis for her said claims was, that, the income received 
by her from the said trust, as aforesaid, was not taxable to 
her for the reason that it represented the return bf her 
dower and/or statutory rights relinquished by her when 
she elected to take under the said will. 
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(5) That the then Commissioner of Internal Revenue, 
and/or his agents, considered the said claims and deter¬ 
mined to allow the same, for the reason advanced therein, 
as aforesaid, and pursuant to that determination caused 
his certificates of overassessment to be issued, and over- 


assessments scheduled pursuant thereto, and in ac- 
29 cordance therewith, refunds of taxes, with interest 
thereon, in the following amounts, for the following 
years were made to the said Harriet Etting Brown: 

Year Tax Refund Interest Total 

1924 .$24,807.99 $8,762.62 $33,570.61 

1925 . 11,903.18 3,626.66 15,529.84 

1926 . 12,958.15 3,173.77 16,131.92 

1927 . 10,966.80 2,025.68 12,992.48 


And the said amounts were paid September 17, 1931, out 
of moneys in the Treasury of the United States. 

(6) That the said Harriet Etting Brown, during the cal¬ 
endar year 1928 received income from the said trust in the 
amount of $101,948.34 that she filed her individual income 
tax return for the said year but failed to include in the 
said return as subject to tax the said income, or any part 
thereof, and failed to pay any tax thereon and that the tax 
due and payable thereon by the said Harriet Etting Brown 
was not less than $4,376.39. 

(7) That the then Commissioner of Internal Revenue, 
and/or his agents, examined the said return filed as afore¬ 
said for the calendar year 1928 and determined to accept 
the same notwithstanding that the same did not have in¬ 
cluded therein as subject to tax the said income received 
as aforesaid, and notwithstanding that no tax was paid on 
the said income by the said Harriet Etting Brown. 

(8) That the said determination of the then Commis¬ 
sioner of Internal Revenue, and/or his agents, to allow the 
said claims for refund, as aforesaid, and to accept the said 
return as filed, as aforesaid, was erroneous and mistaken 
and by reason thereof the said refunds were Erroneously, 
mistakenly and illegally made, and the said money paid 
out to the said Harriet Etting Brown was erroneously, mis¬ 
takenly and illegally paid out of the Treasury of the United 
States, and although receiving the said money, erroneously, 

mistakenly, and illegally paid out, as aforesaid, in 
30 good faith and without intent to defraud the United 
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States, the said Harriet Etting Brown still retains the 
same without just right thereto and wholly faiils, neg¬ 
lects and refuses to repay the same or any part j thereof; 
and the said income for the calendar vear 1928 received 

* i 

by the said Harriet Etting Brown, as aforesaid, has not 
been taxed in the amount of tax properly due and; payable 
thereon to wit: $4,376.39, and although the said Harriet 
Etting Brown failed, neglected and refused to pay;the said 
taxes properly due and owing for the calendar ydar 1928, 
as aforesaid, in good faith and without intent to defraud 
the United States, the same are still due and owing;the said 
Harriet Etting Brown still wholly fails, neglects land re¬ 
fuses to pay the same or any part thereof. 

(9) That the petitioner herein and the said 'Harriet 
Etting Brown are the same parties in interest, that the 
petition herein is for the benefit of the said Harriet Etting 
Brown, that any relief prayed herein and granted will inure 
to the sole benefit of the said Harriet Etting Brown to her 
unjust enrichment to the extent that the said Harriet Etting 
Brown is now justly indebted to the United States,land the 
said income received by her, as aforesaid, will be untaxed, 
and the respondent alleges that in equity and gcjod con¬ 
science the respondent should not be commanded and di¬ 
rected to refund to petitioner the said amounts herein 
prayed for, or any amounts in excess of the amounts now 
justly due and owing from the said Harriet Ettingj 

(f) That the bill or complaint sets forth no facts which, 
if true, would entitle plaintiff to the relief prayed for. 

Wherefore, having fully answered the petition filed herein 
and the rule to show cause, respondent prays that the peti¬ 
tion be dismissed and the rule to show cause discharged 
with costs. 

GUY T. HELVERIN0, 
Commissioner of Internal Revenue, 

LESLIE C. GARNETT, j 

United States Attorney. 

T. G. CARNEY, I 

Special Assistant to the Attorney General. 

H. L. UNDERWOOD, 

Assistant United States Attorney. 
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31 District of Columbia, ss : 

Guy T. Helvering, Commissioner of Internal Revenue, be¬ 
ing first duly sworn deposes and says that he has read the 
foregoing answer bv him subscribed and knows the con- 
tents thereof; that the facts therein stated upon personal 
knowledge are true; and that those set forth upon his in¬ 
formation and belief are believed to be true. 

GUY T. HELVERING, 
Commissioner of Internal Revenue. 

Subscribed and sworn to before me this 20 dav of April, 
A. D. 1935. 

[seal. ] MARCELETTE M. TAYLOR, 

Notary Public. 

My Com. expires Apr. 1, 1940. 

32 Demurrer to Answer. 

Filed April 26, 1935. 

***•*•• 

Now comes the petitioner and demurs to the respondent’s 
answer herein and says that it is bad in substance, for the 
following reasons: 

1. The answer admits all of the material allegations of 
the petition, and relies for affirmative defense only upon 
conclusions of law and irrelevant matter. 

2. The answer is vague, indefinite, conflicting, evasive 
and insufficient in law, in the following respects: 

(a) While denying the allegations of paragraph 11, the 
denial is equivocal and evasive, in that it is limited by the 
words 4 4 for reasons more specifically set forth in paragraph 
(e)”, and in said paragraph (e) no facts are stated which 
show or attempt to show, nor is it alleged, that taxes are 
due from petitioner for any year or period. 

33 (b) While denying (in paragraph 12 thereof) 
that respondent has 44 refused” to refund the over¬ 
payments admittedly determined by the Board of Tax Ap¬ 
peals, the answer admits that respondent has not refunded 
the same, and does not state any facts in explanation of or 
as justification for respondent’s delay and failure to re¬ 
fund said overpayments as required by law. 
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(c) While denying (in paragraphs 12 and 13) that peti¬ 
tioner has made anv ‘‘formal demand’’ for the rdfund of 
the overpayment determined by said Board for 1928, the 
answer admits that petitioner has orally and by correspond¬ 
ence requested the refund of said overpayment, jthereby 
implying, but not stating any facts tending to show, that 
such requests were not sufficient in law to entitle petitioner 
to the relief prayed for. 

(d) While denying (in paragraph 12 thereof) the peti¬ 

tioner’s statement of respondent ’s alleged grounds] for re¬ 
fusal to act, and asking that the same be stricken out as im- 
material, incompetent and irrelevant, the answer (in para¬ 
graph (e) thereof) sets up substantially the same grounds 
as a defense to petitioner’s demand that the refunds be 
paid. ! 

(e) While averring (in paragraph (a) (5) thereof) that 
the respondent “has not taken any final action” with re¬ 
gard to petitioner’s demands or with regard to the over¬ 
payments found by the said Board, and that “the same are 
still under consideration by him,” the answer states no 


facts concerning respondent’s failure to act thereon, and of¬ 


fers no explanation of such failure, but (in paragraph (e) 


thereof) insists that petitioner has no right to the refunds 


demanded. 


33(f) While stating generally (in paragraphs (b), 
(e) and (d) thereof) that respondent has not yet de¬ 
cided whether he will refund the overpayments determined 
by said Board, the answer avers (in paragraph (e) there¬ 
of) that the refunding of such overpayments would be con¬ 
trary to “equity and good conscience,” thus indicating 
clearly respondent’s decision that he will not refund such 
amounts. 

i 

i 

3. The defense set out in paragraph (e) of the Answer 
is bad in substance, in that: 


(a) It is based entirely upon conclusions of law as to the 
effect of acts done by the respondent or his predecessor 
with reference to the tax liability of a person not a party 
to this proceeding. 

(b) It fails to show the existence of any liability on the 
part of petitioner for the amounts alleged to be dub from 
Harriet Etting Brown, and fails to show any right in the 
respondent to exact payment thereof from the petitioner. 
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(c) It fails to show that respondent has made any at¬ 
tempt to collect said alleged amounts from Harriet Etting 
Brown, and shows affirmatively that respondent made no 
such attempt, but, on the contrary, with full knowledge of 
all the facts, refunded to her taxes paid for certain years, 
and failed thereafter to proceed against her for the collec¬ 
tion of the same within the statutory period authorized for 
such action, and the respondent failed to assess or collect 
the taxes alleged to be due bv her for the vear 1928 within 
the statutory period provided for such assessment and col¬ 
lection. 

(d) It is a patent attempt to plead, as a set-off, demands 
against a third party, the collection of which is 

34 barred by the statute of limitations. 

(e) It is an attempt to credit overpayments due 
one taxpayer against deficiencies alleged to be due by an¬ 
other, which deficiencies are barred from assessment or col¬ 
lection by the statute of limitations, and such a credit would 
be void even if the deficiencies were due by the petitioner. 

(f) It is an attempt to attack collaterally decisions of 
the Board of Tax Appeals, from which respondent did not 
appeal and which have long since become final; such deci¬ 
sions are binding upon respondent and may not be inquired 
into in this proceeding. 

(g) It is argumentative and states no facts fixing or 
tending to fix any liability on petitioner for the alleged 
claims against Harriet Etting Brown. 

4. The conclusions of law set forth in paragraphs (a) to 
(d) of said answer are not well taken in that: 

(a) Where the Board of Tax Appeals has determined an 
overpayment by a taxpayer appealing to said Board, and 
the Board’s decision has become final, the Commissioner of 
Internal Revenue is charged with the ministerial duty of 
crediting such overpayment against deficiencies due by said 
taxpayer for other years, and where there are no" such 
deficiencies due, is charged with the ministerial duty of re¬ 
funding the overpayment to the taxpayer. This duty does 
not involve the exercise of any discretion. 

(b) Petitioner has no clear, adequate or complete rem¬ 
edy at law for securing the refund of the amounts deter¬ 
mined as overpayments by the Board of Tax Appeals, and 
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the fact that petitioner might at the same tinjie have 

35 other rights with other remedies arising outj of the 
same transaction is not a valid reason for denying 

the relief praved for herein. 

H. C. KILPATRICK, 
Attorney for Petitioner. 

CHARLES MYERS, 

Of Counsel. 

36 Order. j 

Filed December 12, 1935. 

• •*••• • 


This cause came on to be heard upon the petition, the 
rule to show cause issued thereunder, the answer of the re¬ 
spondent, and the demurrer thereto, and, after Rearing 
counsel for the parties and upon consideration by the Court, 
it is this 12th day of December, A. D., 1935, 

Adjudged and ordered: That the judgment of November 
25, 1935, discharging the rule and dismissing the petition 
be and the same hereby is vacated and for nothing held; 
and that the demurrer to the answer be and the same hereby 
is overruled. 

The petitioner electing to stand on its demurrer [to the 
answer, it is further adjudged and ordered that the peti¬ 
tion for mandamus in this cause be and the same heijeby is 
dismissed with costs and the rule to show cause discharged. 

Bv the Court. 

JOSEPH W. COX, j 

Associate Justice. 


Exceptions allowed to the overruling of the demurrer, the 
discharge of the rule to show cause, and the dismissal of 
the petition, and appeal noted in open Court by thd peti¬ 
tioner, whereupon the undertaking for costs is herebyi fixed 
in the sum of $100 with leave to deposit the sum bf $50 
with the Clerk in lieu thereof. 


JOSEPH W. COX, j 

Justice. 


No Objection as to Form: 

H. C. KILPATRICK, 

Attorney for Petitioner. 
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Memorandum. 

December 13, 1935.—$50 deposit by Petitioner on appeal. 
37 Assignments of Error. 

Filed December 13, 1935. 

• •••••• 


Now comes the petitioner, by its attorney, H. C. Kil¬ 
patrick, and assigns as error in the above entitled cause the 
following: 

1. The Court erred in holding the answer filed April 22, 
1935, sufficient in law as a defense to the petition. 

2. The Court erred in holding as a matter of law that the 
writ of mandamus should not issue, upon the facts alleged 
in the petition and admitted in the answer. 

3. The Court erred in overruling petitioner’s demurrer 
to the answer. 

4. The Court erred in dismissing the petition and dis¬ 
charging the rule to show cause. 

H. C. KILPATRICK, 
Attorney for Petitioner. 

Service of a copy of the foregoing Assignments of Error 
is acknowledged this 13th day of December, 1935. 

i H. L. UNDERWOOD, 

Assistant United States Attorney , 

For Respondent. 

38 Designation of Record. 

Filed December 13, 1935. 

• •••••• 

In appearing the record on appeal in the above entitled 
cause the Clerk will please include: 

1. The petition for writ of mandamus filed February 20, 
1935, together with the Exhibit marked A. 

2. The rule to show cause issued February 20, 1935. 

3. The Answer of Respondent filed April 22, 1935. 

4. The Demurrer to answer filed April 26, 1935. 
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5. The judgment of the Court entered December 12th, 
1935, with notation of appeal. 

39 6. Note of deposit of $50.00 in lieu of cost bond. 

7. The Assignments of Error. 

8. This designation. 

H. C. KILPATRICK, 

Attorney for Petitioner. 

Service of a copy of the foregoing Designation of Record 
is acknowledged this 13th dav of December, 1935. 

H. L. UNDERWOOD, 

Assistant United States Attorney j, 

For Respondent. 

40 Supreme Court of the District of Columbia.! 

United States of America, 

District of Columbia , ss: j 

I, Frank E. Cunningham, Clerk of the Supreme Cburt of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 39, both inclusive, to be a true afid cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part pf this 
transcript in cause No. 85102 at Law, wherein United!States 
ex relatione, Girard Trust Company, Trustee under the 
will of John A. Brown, Jr., deceased, is Petitioner and Guy 
A. Helvering, Commissioner of Internal Revenue, is Re¬ 
spondent, as the same remains upon the files and of irecord 
in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 31st day of December, 1935. 

[Seal Supreme Court of the District of Columbia[.] 

FRANK E. CUNNINGHAM, j 

Clerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6618. U. S. ex rel. Girard Trust Co., etc., appellant, 
vs. Guy T. Helvering, Commissioner of Internal Revenue. 
United States Court of Appeals for the District of Colum¬ 
bia. Filed Jan. 2, 1936. Henry W. Hodges, Clerk. | 
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iHntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 6618, October Term, 1935. 


United States Ex Relatione, Girard Trust Company, 
Trustee Under the Will of John A. BrowIx, Jr., 
Deceased, Appellant , 


v. 

Guy T. Helvering, Commissioner of Internal 

Revenue, Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

i 

j 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia in a mandamu^ pro¬ 
ceeding. Appellant hied a petition praying that a writ 
of mandamus be issued commanding the appellee, the 
Commissioner of Internal Revenue, to refund to ap¬ 
pellant the sum of $65,138.14, being the aggregate of 
amounts which the United States Board of Tax Ap- 


i 


t 
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peals had determined as being overpayments by appel¬ 
lant of its income taxes for the years 1924 and 1925, 
and interest paid by appellant thereon, and the sum of 
$4,376.39 so determined as an overpayment for the 
year 1928, together with statutory interest on both 
amounts (Rec. pp. 2-6). Appellee answered the peti¬ 
tion (Rec. pp. 17-25), to which answer appellant de¬ 
murred (Rec. pp. 26-29). 

The Court overruled the demurrer and, appellant 
electing to stand thereon, final judgment was entered 
discharging the i rule and dismissing the petition (Rec. 
p. 29), from which judgment the case comes here on 
appeal. 

THE FACTS. 

The facts, therefore, appear in those allegations of 
the petition which are admitted in the answer, and the 
affirmative allegations of the answer, admitted by the 
demurrer. The material facts are these: 

Appellant is trustee under the will of John A. 
Brown, Jr., deceased, and brings this suit in its ca¬ 
pacity as such. The decedent died July 17,1919, a resi¬ 
dent of Newtown Township, Pennsylvania, leaving a 
last will and codicil thereto, by the terms of which his 
residuary estate was bequeathed to appellant, in trust, 
to collect the income and, after payment of certain ex¬ 
penses, to distribute the net, to the extent of $200,000 
per year, to his widow, Harriet Etting Brown, for life, 
and any excess above that amount to his children (Rec. 
pp. 2-3, 15). 

Decedent’s widow duly elected to take under the will 
in lieu of taking the interest otherwise allowed her by 
the Pennsylvania law, and the property was delivered 
to appellant upon the trusts named in December, 1920, 
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since which time it has continued to act as such trus¬ 
tee (Rec. pp. 3, 17). 

During the years 1924 to 1930, inclusive, appellant 

currently distributed to the widow the entire net in- 
* 

come of the trust estate. Pursuant to the requirements 
of Section 219 of the Revenue Act of 1924 and corre¬ 
sponding provisions of the 1926 and 1928 Acts (see ap¬ 
pendix, p. 43), appellant duly filed with the Collector 
of Internal Revenue a return of income for the trust 
estate for each of such years, deducting from the gross 
income the amounts so distributed to the widow. The 
widow, in turn, in her income tax returns, reported all 
such distributions for the years 1924 to 1927, inclu¬ 
sive, and paid tax thereon. For the years 1928 to|1930, 
inclusive, she did not include such distributions ip her 
taxable income, and the Commissioner did not require 
her to do so (Rec. pp. 3, 17). 

On March 15, 1929, the Commissioner of Infernal 
Revenue, pursuant to the provisions of Section 274 of 
the Revenue Act of 1926 (see appendix, p. 43), noti¬ 
fied appellant of alleged deficiencies in income taxes 
of the trust estate for the years 1924 and 1925, result¬ 
ing from the Commissioner’s disallowance of the de¬ 
duction of amounts so distributed to the widow. Ap¬ 
pellant, on May 11, 1929, duly filed with the United 
States Board of Tax Appeals an appeal from the Com¬ 
missioner’s determination in this regard. The Board 
on June 23, 1931, entered a decision sustaining the 
'Commissioner’s determination that such deductions 
should be denied, and computing the resulting defi¬ 
ciencies at $30,278.28 for 1924 and $16,580.85 for |1925. 
Appellant, on December 21, 1931, filed with the Upited 
States Circuit Court of Appeals for the Third Circuit 
a petition for review of the Board’s decision, arid on 
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April 26, 1933, the appellate court reversed the Board 
(Rec. pp. 3-4, 18). Meanwhile, pending review appel¬ 
lant, on February 10, 1932, had paid the amounts de¬ 
termined as deficiencies by the Board, together with 
interest of $18,279.01 (Rec. pp. 4, 18), in lieu of filing 
a bond to stay collection, under the provisions of Sec¬ 
tion 1001 of the Revenue Act of 1926 (see Appendix, 
p. 38). 

Pursuant to the mandate of the appellate court, the 
Board on July 7, 1934, entered its decision, wherein it 
ordered and decided that there were no deficiencies due 
from appellant for 1924 or 1925, but that in fact, there 
were overpayments for such years in the respective 
amounts paid on February 10, 1932 (Rec. pp. 4, 18). 
That decision became final on August 7, 1934, under 
the provisions of Section 1005 of the 1926 Act (Appen¬ 
dix p. 41). 

A similar deficiency notice was sent appellant on 
Januarv 22, 1931, asserting a deficiencv for the vear 
1928. On March 6, 1931, appellant appealed to the 
Board of Tax Appeals, which entered its decision, on 
stipulation of the parties, on September 29, 1934, de¬ 
termining that appellant had overpaid its taxes for 
that year in the amount of $4,376.29. No petition for 
review of that decision was filed (Rec. pp. 4-5, 19), and 
it became final, under the same statute, on December 
29, 1934 (Appendix p. 41). 

There are no income, war-profits, or excess-profits 
taxes, or instalments thereof, due from appellant, as 
such trustee, for any year or period (Rec. pp. 5, 19, 
23-25), against which appellee could credit these over¬ 
payments under Section 284 of the 1926 Act or corre¬ 
sponding provisions of later statutes (iVppendix p. 39). 
Nevertheless, appellee has not refunded the overpay- 
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rnents in question (Rec. pp. 5, 19-20), as appellant con¬ 
tends lie is required to do, under the provisions of 
Section 1001 of the 1926 Act (Appendix p. 38) ajid of 
Section 284 (e) of that Act and corresponding provi¬ 
sions of later Acts (Appendix p. 39). j 

These facts, at least, are admitted. The petition al¬ 
leges demand upon appellee and his refusal to inake 
the refunds (Rec. p. 5). The answer qualifiedly ad¬ 
mits demand as to the 1924 and 1925 amounts, admits 
“informal requests” as to the 1928 amount, but denies 
any “formal demand” for payment of the letter 
amount, and denies that he has refused to refund the 
amounts in question (Rec. pp. 19-23). Howeveij, the 
last mentioned denial is coupled with the admission 
that appellee has not responded to appellant ’s demand 
for payment (Rec. pp. 19-23) and a denial of appel¬ 
lant’s right to the refund of any part thereof (Rec. 
p. 25), by reason of certain claims against the widow 
beneficiary of the trust. The insufficiency of tjhese 
statements in answer to the allegations of demand and 
refusal are discussed herein at pages 14-17. 

The answer attacks the court’s jurisdiction, and de¬ 
fends the appellee’s failure to refund these overpay¬ 
ments, on four general grounds: 

1. That appellee’s determination in this regard in¬ 
volves the exercise of discretion (Rec. p. 21) ; 

2. That appellant has an adequate and complete rem¬ 
edy at law’ for the recovery of the overpayment (pec. 

p. 21); 

3. That the petition is premature and untimely! be¬ 
cause filed before appellee has taken final action ([Rec. 
pp. 21-22); and 
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4. That in equity and good conscience the appellee 
should not be commanded to refund the amounts in 
question (Rec. p. 25). 

The last mentioned plea is based upon the following 
facts (Rec. pp. 23-24): 

The widow received income from the trust, as afore¬ 
said, and for the years 1924 to 1927, inclusive, paid in¬ 
come taxes thereon. However, she later filed claims 
for refund of most of the taxes so paid, on the ground 
that, as a matter of law, this income represented the 
return to her of the value of her dower and statutory 
rights, which she had relinquished when she elected to 
take under decedent’s will, and therefore was not tax¬ 
able income in her hands. The Commissioner of In¬ 
ternal Revenue considered these claims and allowed 
substantially, though not exactly, the amounts claimed, 
refunding to her in September, 1931, an aggregate of 
$60,636.12 as taxes paid on such income for the years 
1924 to 1927, inclusive, together with statutory inter¬ 
est thereon. Of this amount, the refund of tax for 
1924 was $24,807.99 and for 1925 $11,903.18. 

During 1928, the widow received income from the 
trust, but in good faith did not treat it as taxable in 
her return. If it had been included, the tax thereon 
would have been $4,376.39. The Commissioner and his 
agents examined this return and, with full knowledge 
of the facts, accepted it as correct. 

It is alleged that the Commissioner’s action in re¬ 
funding taxes to the widow for the years 1924 to 1927, 
inclusive, and in approving her 1928 return, resulted 
from an error of law on his part, honestly concurred 
in by the widow; that she has been unjustly enriched by 
reason of these circumstances; that she and the ap- 
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pellant herein “are the same parties in interest”; that 
the relief herein prayed, if granted, would inure to; her 
sole benefit; and that, in equity and good conscience, 
appellee should not be directed to refund to appellant 
any amount in excess of the amounts now alleged tb be 
justly due and owing from the widow (Rec. p. 25). ! 

i 

i 

I 

ERRORS RELIED UPON. j 

The court erred in overruling the demurrer to| the 
answer and in dismissing the bill. 

i 

STATUTES INVOLVED. 

i 

The statutes involved and the propositions for wfiich 
they are cited are found in the appendix, infra, pages 
38-45. 

i 

j 

SUMMARY OF ARGUMENT. j 

Where a Court of Appeals disallows a deficiency in 
income taxes determined by the Board of Tax Appeals, 
if the deficiency was paid pending appeal to the court, 
the Commissioner’s dutv to refund or credit to the tax- 

i 

payer the amount so paid is purely ministerial. |The 
same duty rests upon the Commissioner where! the 
Board, by a final decision, determines an overpayment. 
Where there are no taxes then due from the taxpayer, 
the Commissioner’s duty to refund is mandatory.; 

Mandamus is the appropriate remedy to compel per¬ 
formance of such a duty, even where the taxpayer has 
other possible causes of action open to it. It is no 
defense that the taxpayer might have the right to sue 
the United States or the Collector at law. 

This action is not premature. A sufficient shoyring 
has been made that appellant has demanded and ap¬ 
pellee has refused compliance with the mandate of the 
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statute. The appellee’s answer, disputing on the merits 
appellant’s right to the writ, requires that the court 
take jurisdiction and decide the controversy thus pre¬ 
sented. 

The matter appearing in paragraph (e) of the an¬ 
swer is no defense to this petition. That plea is an at¬ 
tempt to defeat final and binding determinations of the 
Board of Tax Appeals upon the mere showing that 
appellee has failed to proceed, within the statutory pe¬ 
riod, against a beneficiary of the trust estate, to collect 
claims of the United States against her. This defense 
is invalid, whether it be viewed as a plea of set-olf, a 
plea of recoupment, an equitable defense, or an asser¬ 
tion of the right to credit overpayments made by ap¬ 
pellant against amounts alleged to be due from the 
beneficiary. 


ARGUMENT. 

L 

Appellee’s Duty to Refund the Overpayments is Man¬ 
datory, Not Discretionary. 

Under Section 1001 of the Revenue Act of 1926, as 
amended (Appendix p. 3S), a method is prescribed 
for review of decisions of the Board of Tax Appeals 
by the United States Circuit Courts of Appeal. Sub¬ 
section (c) provides that the review shall not operate 
to stay assessment or collection of the deficiency found 
by the Board. Such administrative action may be 
stayed by the filing of a bond, but subsection (d) makes 
it clear that the substantive rights of the taxpayer 
shall not be affected by a failure to stay such collec¬ 
tion. It is there provided that, where no bond has been 
filed, if the court disallows any part of the deficiency 
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found by the Board (where it has meanwhile been col¬ 
lected), the amount so disallowed 14 shall be credited or 
refunded to the taxpayer, without the making <jf claim 
therefor.” | 

The intention of Congress is clear. The taxpayer 
who loses his case before the Board and appeal^ to the 
Court may either (a) file a bond to stay collection, or 
(b) pay the amount claimed with the assurance that it 
will be returned to him if his appeal is successful, with¬ 
out his being required to follow the technical jproced- 
ure of filing a claim, as in the case of ordinary tkx pay¬ 
ments. Payment pending review, therefore, is of the 
nature of a cash deposit in lieu of a surety bond. Hav¬ 
ing won his case on review, the petitioner is to receive 
his deposit without the filing of a claim. 

In the case of this appellant, the Court of Appeals 
disallowed the deficiencies found by the Board for 1924 
and 1925, so the Commissioner’s duty to “credit or re¬ 
fund” is clear. That is, he must credit the overpay¬ 
ment against “any income, war-profits, or excess- 
profits tax or instalment thereof then due from the tax¬ 
payer” and must refund any balance after sucli credit. 
(Section 284, Revenue Act of 1926 (Appendix p. 39). 

As to the overpayment for 1928, we must look to the 
provisions of Section 322 of the 1928 Act (sqe foot¬ 
note Appendix p. 40). It is there provided tlnjd over¬ 
payments found by the Board “shall * * * fee cred¬ 

ited or refunded to the taxpayer,” if paid within two 
years before the filing of the petition with the Board. 
The overpayment for 1928 found by the Board in the 
case of appellant was paid within the time so limited. 
(Rec. p. 19.) If, therefore, there be no taxes “then 
due” from the appellant, the language of the statute 
requires that the overpayment be refunded. 
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While paragraph 11 of the answer qualifiedly denies 
the allegation that no such taxes are due (Rec. p. 19), 
the denial is based solely upon the allegations of para¬ 
graph (e) of the answer, setting out claims of liability 
on the part of the widow. Obviously, there is no show¬ 
ing of tax liability under the fiduciary return required 
by Section 219 (Appendix p. 43). The defense inter¬ 
posed by paragraph (e) is based upon the alleged right 
to credit or offset these overpayments against amounts 
due from the widow. This question is discussed below. 
For present purposes, it is sufficient to say that, unless 
appellant’s rights are affected by claims against the 
widow, the statute imposes upon appellee, the official 
designated by Section 3220, Revised Statutes (Appen¬ 
dix p. 40), the duty to refund these overpayments to 
appellant. Is this duty mandatory? 

In the case of Blair v. U. S. ex rel. Union Pacific 
Railroad Co ., 6 Fed. (2d) 484, a taxpayer sought to 
compel the Commissioner by mandamus to credit an 
overpayment of taxes for 1913, reduced to judgment, 
against an instalment of taxes then due by it for 1921, 
relying upon the provisions of Section 252 of the Reve¬ 
nue Act of 1921, which provided that in case of an over¬ 
payment, “the amount of the excess shall be credited 
against any * * * taxes, or instalment thereof, then 
due from the taxpayer under any other return, and any 
balance * * * shall be immediately refunded to the 
taxpayer.” This language, it will be observed, is sub¬ 
stantially identical with the corresponding provisions 
of Section 284 of the 1926 Act, supra. In the Union 
Pacific case, the Commissioner made the same conten¬ 
tion as here, that he had discretion under the statute, 
and that no mandatory duty was imposed upon him, 
but this Court said (p. 486): 
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“The duty imposed upon the respondent 
was mandatory, not discretionary; the language of 
the statute is ‘the amount of the excess shall be 
credited’; the courts therefore have jurisdiction to 
determine the correct construction of the statute 
and to compel the respondent to proceed accor¬ 
dingly. ’ ’ 

In speaking of overpayments determined by the 
Board, the Court of Claims, in James v. U. S., 38 Fed. 
(2d) 140, 142, said the Board’s jurisdiction toi deter¬ 
mine the fact and the amount of such an overpayment 
is exclusive, and is binding upon the Commissioner 
who (p. 143) “has no discretion or the right to ekercise 
any judgment concerning the propriety of overpay¬ 
ments where no credits are involved. He must pay 
according to the decision of the Board.” 

The same Court, in Ohio Steel Foundry Co. vj. U. S., 
38 Fed. (2d) 144,148-9, suggested that should the Com¬ 
missioner refuse to do so, a proper remedy wpuld be 
by suit “to require the performance by an officer of a 
ministerial act.” 

The Attorney General, in an opinion dated Kovem- 
ber 5,1934, (Op. A. G. 8, published in Internal Revenue 
Cumulative Bulletin XIV-1, p. 442) said: “Sections 
321 and 322 1 of the Revenue Act of 1932 * * *i clearly 
show that the duty of making refunds due in those 

cases is mandatory.” j 

The act of crediting or refunding, as the case may 
be, on the basis of existing facts, is purely ministerial: 

Roberts v. U. S., 176 U. S. 221, 231, 44 L. jed. 443, 
447 * I 

Kendall v. U. S ., 12 Pet. 524, 613, 9 L. ed. 1181, 

1216 ; j 

Blair v. U. S. f ex rel. Union Pacific R. CoJ, supra. 

1 Substantially identical with Section 284 of the 1926 Act (Appendix 
p. 39). 
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II. 

Appellant Has No Other Plain, Adequate and Specific 

Remedy at Law. 

Presumably, appellee’s contention in this regard 
(Rec. p. 21) has reference to a suit against the United 
States in the Court of Claims or to a suit against the 
United States or the Collector in the District Court, 
for the refund of the overpayments in question. In 
many actions brought to compel payment of money by 
mandamus, this defense has been interposed, but it is 
now settled that the defense is invalid: 

Miguel v. McCarl, 291 U. S. 442, 455; 78 L. ed. 
901, 909. 

Smith v. Jackson (C. C. A.), 241 Fed. 747, 760; 
aff’d, 246 U. S. 388, 62 L. ed. 788. 

Blair v. U. S., ex rel. Union Pacific R. Co., supra. 

McCarl v. Pence (D. C. Apps.), 18 Fed. (2d) 
809. 

Mare v. Alexander, 2 Fed. (2d) 895, aff’d (C. C. 
A.), 5 Fed. (2d) 964. 

The reason is obvious. It is a cardinal rule that the 
mere existence of another legal remedy will not defeat 
mandamus, unless it appears, without doubt, that such 
remedy is plain, adequate and specific. See Ferris on 
Extraordinary Legal Remedies, p. 247. 

Neither the Court of Claims nor the District Court 
has power to enforce payment of a judgment against 
the United States. Payment of such a judgment is a 
ministerial duty, the performance of winch may be 
compelled by mandamus. Houston v. Ormes, 252 U. S. 
469, 472-473; 64 L. ed. 667, 669-670. If it should be 
held that appellant is relegated to a suit of this sort, it 
might press its claim to judgment in the Court of 
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Claims or District Court and then be met with! a re¬ 
fusal to pay the judgment, based upon the samP con¬ 
siderations as those which now move the appellee to 
refuse payment, whereupon another mandamus action 
would be necessary. It is not unreasonable to pi-edict 
that this is what would happen in the instant case, 
since Government officials have been known to refuse 
payment of an adjudicated claim on similar grounds. 
McCarl v. Halstead (D. C. Apps.), 45 Fed. (2d) 665. 

Where the enforcement of a final order devolves by 
statute upon an official or an administrative body^ as a 
ministerial duty, mandamus is peculiarly appropriate 
to compel that enforcement: 


United States v. Black, 128 U. S. 40, 52; 32 L. ed. 
354 358 

Wright v. Ynchausti & Co., 272 U. S. 640; 71 L. 
ed 454 

Posados v. Manila, 274 U. S. 410; 71 L. ed. 1127. 
Thompson v. Perris (D. C. Calif.), 116 Fed. 769. 
McCarl v. United States ex rel. Societa Ljgure 
etc. (D. C. Apps.), 30 Fed. (2d) 561. 


This writ is such a ‘ 4 full and adequate remedy at 
law” as to preclude resort to equity to accomplish the 
same result. Walkley v. Muscatine, 6 Wall. 481; 18 L. 
ed. 930. It is no objection to the use of this rejnedy 
that the party might possibly obtain another by!com¬ 
mencing a new litigation in another tribunal. Knox 
County v. Aspinwall, 24 How. 376, 385; 16 L. edj 735, 
738; Blair v. U. S. ex rel. Union Pacific R. Co., supra. 

The suggested remedy therefore is neither plain, 
adequate nor specific, and its existence is no bar to this 
action. ! 


i 

i 

i 
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III. 

This Action is Not Premature. 

The grounds of this defense appear to be, first, that 
appellant has not made an adequate demand upon ap¬ 
pellee and, second, that appellee has neither refused to 
obev the mandate of the statute nor delayed acting for 
a sufficient time to give appellant a right to compel him 
to do so. 

(a) Appellant's Demands that Appellee Comply with 

the Statute . 

In paragraph 12 of his answer, appellee qualifiedly 
admits demand has been made that he refund the 1924 
and 1925 overpayments, but denies that “any formal 
demand” has been made for refund of the 1928 over¬ 
payment. (Rec 4 pp. 19-20.) Yet, in the same para¬ 
graph, he admits that appellant “by counsel, has orallv 
and by informal correspondence requested the refund 
of said overpayment.” This form of statement he re¬ 
peats in paragraph 13 and in paragraphs (c) and (d) 
(Rec. pp. 20, 22-23). 

The contention seems to be that a demand is not a 
demand if (1) it is made through an agent (and ap¬ 
pellant, being a corporation, can act in no other way), 
or (2) it is made either orally or by letter, presumably 
on the theory that it must be accompanied by some 
“formality”, the nature of which is not revealed. 
These propositions hardly need discussion, but we do 
desire to call the Court ’s attention to the curt fashion 
in which a similar contention was answered in Ex Parte 
TJppercu, 239 IT. S. 435, 441; 60 L. ed. 368, 372. There 
a motion had been made by another, in the interest of 
the petitioner, asking that petitioner have access to 




15 


certain court records in an action to which he was not 
a formal party. After denial of the motion, and! pend¬ 
ing appeal thereon , petitioner sought to compjel the 
same thing by mandamus in an original action ;in the 
United States Supreme Court. In answer to t^e de¬ 
fense that petitioner had made no motion or demand 
himself, Mr. Justice Holmes said: 

4 4 The assertion of his rights requires no par¬ 
ticular formality. * * * It is enough fqr this 

Court that it has been intimated with sufficient 
clearness that the order has a wider scope qnd is 
to be applied as against him.” 

| 

(b) Appellee's Refusal to Act. 

Has appellee 44 intimated with sufficient clearness” 
that he will not refund these overpayments? 

It is admitted (Rec. p. 22) that appellee had notice 
of the entry of the Board’s decisions, as he necessarily 
had, being a party to the proceedings. The 19^4 and 
1925 deficiencies determined by the Board were dis¬ 
allowed by the Court on April 26,1933 (Rec. pp. 4,18), 
nearly two vears before this action was beguni The 
order of July 7, 1934, finding overpayments fo|r 1924 
and 1925, which simply recorded the effect of the 
Court’s decision, became final and binding thirtV days 
later, and the order of September 29, 1934, finding an 
overpayment for 1928, became technically final on De¬ 
cember 29, 1934 (See Section 1005, Revenue Act of 
1926, Appendix p. 41), 2 although both decisions were 
entered on stipulation of the parties. It is al^o ad¬ 
mitted that appellant has requested appellee to refund 
the overpayments, and that appellee has done nbthing 
in response to these requests. This suit was ndt filed 
until nearly two years after the decision of the Court 

2 Jacob Bros. Co. v. Commissioner, 64 F. (2d) 107; Virginia Lincoln 
Furn. Corp. v. Commissioner, 67 F. (2d) 8. 
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of Appeals and over seven months after the Board’s 
decision in one case and about five months after the de¬ 
cision in the other case. Under R. S. 3226, where a 
claim for refund of taxes has been filed, the taxpayer 
may sue thereon after six months, no matter what dis¬ 
puted questions 6f fact or law are involved. The ad¬ 
mission that appellee has taken no action over so long- 
a period, where the statutory requirement is plain, and 
where no disputed questions are involved, constitutes 
a sufficient showing of refusal to support this action. 
A failure to act is a refusal to act. Board of Super¬ 
visors v. Commissioners, 68 Ill. Apps. 50. 

Any evasion of a positive duty by an officer, amount¬ 
ing to a virtual refusal to perform the duty, is all that 
is needed to maintain a mandamus action, particularly 
where, as in this case, the answer denies the applicant’s 
right to the relief prayed: 

Ex Parte Uppercu, supra. 

Loewenthal v. People , 192 Ill. 222, 61 N. E. 462. 

Vernier v. Chicago City R. Co., 183 Ill. App. 283. 

Houston Printing Co. v. McClendon (Tex.), 76 
S. W. (2d) 764. 

Board of Supervisors v. Thompson (C. C. A.), 
61 Fed. 914, 925-6. 

State v. Branaman (Ind.), 183 N. E. 653. 

Even where the petition is filed before the respon¬ 
dent has had an opportunity to act, if he files an answer 
denying the petitioner’s right to the writ, this court 
has held that jurisdiction should be taken and the case 
decided on its merits. Robertson v. U. S., 285 Fed. 911, 
913. In the present case, the answer sets up an affirma¬ 
tive defense as justification of appellee’s refusal to act, 
saying obedience to the statute would be contrary to 
equity and good conscience (Rec. p. 25). 
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In short, (1) there is an admitted failure to a^t over 
a period of many months, and after demand, qr “re¬ 
quest”; (2) there is no intimation that appellee lias not 
had sufficient time to act, nor any allegation qf fact 
which would justify the delay; and (3) there is a denial 
of appellant’s right to make him act in the manner de¬ 
manded. If these circumstances do not show Refusal 
sufficient as a basis for mandamus, citizens are hqlpless 
and at the mercy of any public official who may, jbv his 
mere silence, prevent the courts from forcing him to 
perform a purely ministerial act. Cf. Churchill v. 
Welch, (D. C. Calif.) 12 Fed. Supp. 174, and Ehhhurst 
Investment Co. v. U. S., (D. C. Kan.) 24 Fed. (2d) 561, 
562. Mandamus is the appropriate remedy fob such 
official inaction. U. S. v. Nordbyc, (C. C. A.) 75 Fed. 
(2d) 744, 745. 


There Is No Equity in the Appellee’s Affirma|tive 

Defense. 

i 

i 

The answer simply alleges that appellee made ja mis¬ 
take of law when he refunded certain taxes to the 

| 

widow and when he failed to tax her on distributions 
made to her in 1928, and that because he made these 
mistakes, it would be inequitable to refund to the trus¬ 
tee amounts overpaid by it, including amounts pjaid in 
lieu of bond, despite the fact that the tribunal Having 
jurisdiction thereof has determined by final and bind¬ 
ing decisions, in litigation to which appellee >vas a 
party, that appellant has in fact overpaid its tajxes in 
the amounts named. It is alleged that appellaiit and 
the widow are the same parties in interest, and the 
court is asked to treat this case as though the Claims 
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of the Government against the widow were in fact 
claims against appellant. The statutory period for 
suit (Sec. 610, 1928 Act, appendix p. 42) and for as¬ 
sessment (Sec. 277, 1924 Act, appendix p. 41) against 
the widow has long since expired. 

(a) The Decisions of the Board of Tax Appeals are 
Conclusive and Binding upon the Appellee. 

That the doctrine of res judicata, or estoppel by 
judgment, applies to the decisions of the Board is now 
definitely settled by the decision in Tait v. Western 
Maryland By. Co., 2S9 U. S. 620, 77 L. ed. 1405. 

When an appeal is taken to the Board, it has the sole 
jurisdiction, subject to review by the proper court in 
that proceeding, to determine whether there is a defi¬ 
ciency or whether there is an overpayment, and the 
amount thereof. The subject matter of the proceeding 
before the Board is the tax liability of the petitioner 
for the year involved. The petitioner may assail the 
proposed deficiency for reasons not theretofore sug¬ 
gested, and may thereby convert the deficiency into an 
overpayment, and the respondent may defend on new 
grounds, or may claim an increased deficiency. James 
P . Gossett, 22 B. T. A. 1279, 1284. No suit may there¬ 
after be brought by either party except to enforce the 
final decision of the Board. Michael v. Commissioner 
(C. C. A.), 75 Fed. (2d) 966, 969. As long as the 
Board remains unreversed, its decision is binding up¬ 
on the Commissioner ( Nora M. Carney v. Commis¬ 
sioner, 22 B. T. A. 721, 724) and upon the taxpayer and 
its transferees ( Jahncke Service, Inc. v. Commissioner, 
20 B. T. A. 837, 848, 849). 4 4 The complete purpose of 
Congress to provide a final adjudication in such pro¬ 
ceedings, binding all parties, is manifest.” Old Col- 
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ony Trust Co. v. Commissioner, 279 U. S. 716, 727; 73 
L. cd. 918, 927. See also Chicago Junction Railways 
Co. v. U. S. (Ct. Cls.), 10 Fed. Sup. 156, and Pahkratz 
Lumber Co. v. Poe (D. C. Wash.), C. C. H. 1935 Fed. 
Tax Serv., Vol. 3-A, p. 10451. 

If, as appellee contends, the appellant and the widow 
are to be treated as one and the same taxpayer, the de¬ 
fense here interposed was available to the appellee in 
the Board of Tax Appeals proceedings. If appellee’s 
position be sound, this defense would have seryed to 
reduce or completely eliminate the overpayments 
found by the Board. Having failed to interpose a de¬ 
fense available to him there, the appellee may hot at¬ 
tack the Board’s determination collaterals bv assert- 

* * I 

ing this defense in an action brought to compel him to 
obey the plain mandate of the statute. This ifule is 
laid down in Gould v. Evansville & Crawfordsville R. 
Co., 91 U. S. 526, 533; 23 L. ed. 416, 418: 

14 Except in special cases the plea of res gdjudi- 
cata applies, not only to points upon which the 
court was actually required to form an opinion 
and pronounce judgment, but to every point which 
properly belonged to the subject of the allegation, 
and which the parties, exercising reasonable dili¬ 
gence, might have brought forward at the time.” 

In this respect, the instant case is clearly distinguish¬ 
able from the cases of White v. Stone, (C. C. A.) 78 
Fed. (2d) 136, and First National Bank of Bitming- 
inam v. U. S., (D. C. Ala.) 12 Fed. Supp. 301] upon 
which appellee relied in the trial court, and which are 
hereinafter discussed. 


/ 







(b) There is No Statutory Authority for Setting Off 
Erroneous Refunds in This Action. 

Prior to the enactment of the 192S Act, there was a 
conflict of opinion as to whether or not erroneous re¬ 
funds could be assessed and collected bv the Commis- 
sioner as taxes. or whether the remedy was bv a suit 
for money paid under mistake." This question was set 
at rest by Section 610 of the Revenue Act of 1928 (Ap¬ 
pendix p. 42) which provided only one remedy, that 
of a suit brought in the name of the United States, 
and then only if the suit should be commenced within 
two years after the making of such refund or before 
May 1,1928, whichever date is later. The alleged erro¬ 
neous refunds in this case were made on September 18, 
1931, so that such a suit was barred on September 18, 
1933. Clearly, the Commissioner had no right to 
assess or collect the amount of these refunds from the 
widow, even during the two-year period in question, 
and upon the expiration of that period, a suit by the 
United States might be defeated by a plea of limita¬ 
tions. 

As to the asserted tax liabilitv of the widow for 192S, 
appellee’s position presents this absurd situation: 
Under Section 607 of the 1928 Act (Appendix p. 45), 
if the widow had paid the tax in question after the 
period of limitation had expired, appellee of course 
could not defend on the ground that the widow owes 
the 1928 tax, and he would be required to refund to 
appellant its 1928 overpayment. But, under Section 
607, the widow could then recover her payment, with¬ 
out question, because paid after the period of limita¬ 
tion, and the result would be exactly the same as that 

3 Of. U. S. v. Detroit Steel Products Co. (D. C. Mich.), 20 Fed. (2d) 
675, and U. S. v. Frost Lumber Industries (D. C. La.), 48 Fed. (2d) 285. 
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which appellee here denounces as unconscionable and 
inequitable. The result in each case flows fronj statu¬ 
tory provisions that official inaction over a stated pe¬ 
riod of time shall wipe out all liability on the part of 
the taxpayer. 

There is no claim of estoppel in this case. Itj is not 
alleged that either the widow or the appellant did any¬ 
thing to prevent an action being brought within the 
statutory period, or to prejudice the rights of the Gov¬ 
ernment in any way. On the contrary it appeals that 
all of the facts were known to the Government officers, 
including the Commissioner, before the statutory pe¬ 
riod had expired. If this defense may be interposed 
in a suit brought over two vears after the time had 
expired for the Government to take action, th|e pur¬ 
pose of Congress in enacting Section 610 is thwarted. 

In the case of Bowers v. N. Y. & Albany Lighterage 
Co., 273 U. S. 346, 349, 351; 71 L. ed. 676, 678,' 6?9, the 
court considered the construction to be given a statute 
which prohibited “any suit or proceeding’’ for the col¬ 
lection of taxes after the expiration of five years from 
the filing of the return, and said: j 

“The repose intended would not be attained if 
suits only were barred, leaving the collector free 
at anv time to proceed bv distraint. * * ! * A 
reasonable view of the matter is that it was the 
intention of Congress * * * to protect tax¬ 

payers against any proceeding whatsoever f,or the 
collection of tax claims not made and pressed 
within five years.” (Italics supplied) 

See also Hulburd v. Commissioner, infra, p. 22. 

(c) An Overpayment of Tax by One Taxpayer, May 
Not B.e Set Off Against Taxes Due From Another. 

The overwhelming weight of authority suppoijts the 
proposition that, for income tax purposes, the federal 


statutes (See Sec. 219, 1924 Act, appendix p. 43) 
deal with trustee and beneficiary as separate entities, 
each making his own return and claiming and receiv¬ 
ing his own appropriate deductions. This has been 
the consistent ruling of the Bureau of Internal Reve¬ 
nue since the 1921 Act. IT 2020 , Internal Revenue 
Cumulative Bulletin 111-1, page 348. The Board of 
Tax Appeals has so held in a long line of decisions. 
See Roebling v. Commissioner, 2S B. T. A. 644, where 
the beneficiary sought to credit a deficiencv due from 
him against an overpayment by the trustee. The courts 
have consistently adhered to the same rule, with two 
exceptions: 

Anderson v. Wilson , 289 U. S. 20, 27; 77 L. Ed. 
1004, 1010. 

Hulburd v. Commissioner , .... U. S. ,80 

L. ed. 166, 169. 

Wynne & Hall v. Commissioner, (C. C. A.) 77 
Fed. (2d) 473. 

Commissioner v. Owens , (C. C. A.) 78 Fed. (2d) 
768, 776. 

Arnold v. U. 8., (D. C. Pa.), C. C. H. 1935 Fed. 
Tax. Serv., vol. 3-A, p. 93S2. 4 

The two exceptions to this rule are the decisions of 
the Circuit Court of Appeals for the First Circuit in 
White v. Stone , supra , and the decision of Judge Grubb 
in the Alabama District in the case of First National 
Bank v. U. S ., supra* In each of those cases, the trus¬ 
tee had voluntarily paid the tax on the trust income, 
without deduction for the distribution to the widow, 

4 Pending on appeal to U. S. Circuit Court of Appeals, 3rd Circuit. 

5 Petition for certiorari in the Stone case was denied by the Supreme 
Court on October 14, 1935, but on November 11, the Court extended to 
the end of its present term the time for filing a petition for rehearing 
thereon, and on November 25, stayed entry of the judgment below (56 
Sup. Ct. 112, 167, 245). The First National Banlc case is pending on 
appeal in the Circuit Court of Appeals for the Fifth Circuit. 
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and then brought suit for refund. The defense inter¬ 
posed was the failure of the widow to pay tax bn the 
distributions to her for the same vear for whibh the 
trustee sued. In each case the defense was sustained. 

While we feel that those cases are in conflict with the 
overwhelming weight of authority, they are clearly 
distinguishable from the instant case on three grounds: 
In the first place, in neither of those cases hhd the 
question of overpayment by the trustee been decided 
by the Board of Tax Appeals. In the second place, 
they involved suits for refund of taxes, neither being a 
mandamus action. Lastly, the claims allowed to be set 
off in those cases were claims for taxes as such, and 
not claims of the nature asserted here with reference 
to the years 1924 and 1925. The first point has already 
been discussed herein (p. 11), and the second and 
third points are discussed under sections (d) and (g) 
below. | 

In Hulburd v. Commissioner, supra , two executors 
appealed to the Board of Tax Appeals from a deter¬ 
mination bv the Commissioner of transferee liability 
* 

on the part of the estate for which they had acted, 
showing that they had distributed the assets lof the 
estate and had been discharged as executors, jit ap¬ 
peared that one of the executors was a legatee and had 
received assets of the estate as such. The Board held 
that there was “no liability of the estate or of the peti¬ 
tioners as executors”, without passing upon the ques¬ 
tion of whether the legatee could be held. The Circuit 
Court of Appeals for the Seventh Circuit reversed (76 
Fed. (2d) 736), holding both executors liable in their 
representative capacity, and holding the exqcutor- 
legatee liable individually. Before the Supreme Court, 
the Commissioner sought to sustain the latter ruling on 
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various grounds, including the principles announced 
in Stone v. White, supra, and B.ull v. United States, 
infra, but the Court reversed the Court of Appeals, 
designating the latter’s decision, insofar as the legatee 
was concerned, as an assumption of power “to change 
a deficiencv assessed against the executors of an estate 
into a deficiencv to be assessed against a legatee who 
had shared in the estate.” This the Court said could 
not be done; that there was no power to charge “to 
another” the deficiencv charged to the estate. This is 
precisely the power asserted by the appellee here. The 
duty of proceeding against the widow rested upon 
him, and having failed to do so, this Court may not 
convert her liability into a liability of the appellant. 

It is well established that an overpayment by one 
taxpayer may not be credited by the Commissioner 
under the statute, nor set off in litigation, against de¬ 
ficiencies due from another taxpayer: 

Pine Ridge Mines Company v. Commissioner, 

23 B. T. A. 21. 

Ford Motor Company v. United States, (Ct. 

Cls.) 9 Fed. Sup. 590, 601, 602. 

Hart Glass Manufacturing Company v. United 

States, (Ct. Cls.) 48 Fed. (2d) 435, 442. 

United States v. S. F. Scott & Sons, (C. C. A.) 
69 Fed. (2d) 728. 

Hamilton Web Co. v. Page, (D. C., R. I.), 8 F. 

Supp. 626, 633. 

(d) In Any Event a Stale Demand May Not Be Inter¬ 
posed as a Set-off in a Mandamus Action. 

We are not advised whether the matter appearing 
in paragraph (e) of the answer is considered by the 
appellee as a plea of set-off or recoupment. In the 
case of White v. Stone, supra, a somewhat similar plea 
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was treated as a set-off and sustained as such by the 
Court under a Massachusetts statute. No such statute 
exists in Pennsylvania, and the decided cases j there 
deny the right of set-off in similar situations.^ See 
Manhattan Life Ins. Co. v. McKown, 90 Fed. 6^6, 91 
Fed. 352. j 

Clearly such a plea is not good in the District qf Co¬ 
lumbia if the claim in question is barred from affirma¬ 
tive action at the time of the filing of the plea^ See 
Title 24 , Section 413 , of the Code (Appendix p. 45). 
This Court has so construed the Code provision in 
question in the case of McGuire v. Gerstley, 26; App. 
D. C. 193. In the case of McCarl v. Halstead, supra, 
it was specifically held by this court that a stale de¬ 
mand is no defense even in an action for mandlamus, 
which is admittedly subject to certain equitable de¬ 
fenses. See also U. S. v. Irving Trust Co. (C. 0. A.), 
77 Fed. (2d) 852, 853. | 

(e) The Doctrine of Recoupment Has No Application. 

Recoupment is a set-off which is defensive ini char¬ 
acter, not offensive; it is used to defeat or reduce the 
plaintiff’s claim, never as a basis for recovery by the 
defendant. Myers v. Hurley Motor Co., 273 U. ;S. 18, 
27; 71 L. ed. 515, 520. The demands must be mutual 
and subsisting between the same parties, and mhst be 
due in the same capacity or right. Manhattan Life Ins. 
Co. v. McKown, supra; Jewett v. Martinsville Milling 
Co., (C. C. A.), 76 Fed. (2d) 153. The amount >vhich 
may be recouped is only such as is chargable to plain¬ 
tiff's default. Mack v. Hugger Bros., 153 Tennj 260; 
283 S. W. 448. Defendant’s claim must arise out bf the 
same transaction as that on which plaintiff’s caijise of 
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action is founded. McGuire v. Gerstley, supra (Aff’d 
204 U. S. 489; 51 L. ed. 581). 

The overpayments due appellant are in the nature 
of judgments, as above pointed out. Its claims arise 
out of determinations of the Board of Tax Appeals in 
cases involving income tax liability of the appellant as 
trustee of the trust. The appellee’s claims are of two 
classes. The first claim arises from the fact that ap¬ 
pellee contends he paid the widow money under a mis¬ 
take of law. It is true that he claims that the monev 
in question represented taxes paid by the widow on 
income from this trust estate for the same years for 
which appellant overpaid its taxes, but appellee goes 
further and includes in his claim refunds to the widow 
of taxes paid for the years 1926 and 1927. By no 
stretch of the imagination can it be said that the 
widow’s tax liability, or any claim against her on ac¬ 
count thereof, for the years 1926 and 1927 arise out of 
the same transaction as the appellant’s overpayment 
of taxes for the years 1924, 1925 or 1928. U. S. v. 
Irving Trust Co., supra; Burnet v. Sanford & Brooks 
Co., 282 IT. S. 359, 75 L. ed. 383. We submit that no 
such contention may be made even as to the claims 
against her for the vears 1924, 1925 and 1928. Her tax 
liabilitv is measured by her income from all sources, 
not merelv bv the income she receives from the trust 

* V 

estate. Her rate of taxation would be different from 
the rate applied to income taxable to the trustee. We 
are not informed by the facts alleged as to whether the 
refunds paid her represented, in fact, her correct tax 
liability on the distributions made to her, since nothing 
appears to show what other income she received during 
the years in question. The discrepancy between the 
amounts claimed by her (Rec. p. 23) and the amounts 
refunded her (Rec. p. 24) is not explained. 
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The appellant’s claim is for refund of amounts paid 
in lieu of bond and for an overpayment of tax! deter¬ 
mined by the Board. Appellee’s claims against the 
widow for the years 1924 to 1927 are for the recovery 
of money paid under mistake of law, from which!an im¬ 
plied contract arises on the part of the party jreceiv- 
ing the fund, and no other. See U. S. v. Hart ;(D. C. 
Pa.), 12 Fed. Supp. 596, and authorities there cited. 
How can it be said that such a claim arises out!of the 
same transactions as those on which appellant’s claims 
are based or that the debts are owing between the same 
parties and in the same right? i 

Likewise, this plea is based frankly upon the de¬ 
fault of the appellee and not of the appellant. In the 
court below, the appellee relied largely upon the deci¬ 
sion in Bull v. United States , 295 U. S. 247; 79!L. ed. 
1421, and no doubt will rely upon that decision in this 
Court. However, that case is not inconsistent with 
the rule that a plea of recoupment is defensive in na¬ 
ture and must be based upon the plaintiff’s default. 

In the Bull case, the Government collected estate 
taxes on a certain fund on the theory that it was capi¬ 
tal, and several years later collected from the\ same 
taxpayer income taxes on the same fund on the theory 
that it was income. It was held by the court th;at the 
income tax had been properly collected but the estate 
tax had been illegally collected. The taxpayer ifailed 
to file a claim for refund of the estate taxes within the 
statutory period for filing such a claim, but filed a 
timely claim for refund of the income tax. Upon re¬ 
jection of his claim for refund of income taxes, he filed 
suit for refund of the same, alleging in the alternative 
that he was entitled to refund of the estate tax.| The 
Supreme Court held that he was entitled to judgment 
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on this alternative prayer, even though tile statute of 
limitations would have barred a separate action by 
the taxpayer to recover the illegally collected estate 
tax. The basis of the decision was that the Govern¬ 
ment, by reason of its sovereign powers, could collect 
its claim first and force the taxpayer to litigate after 
collection; that the case therefore was to be treated as 
if the United States, although nominally the defendant, 
were suing to collect the income tax; that the taxpayer 
could recover on any ground which woud have been 
open to him as a defense, had the United States sued 
him originally instead of proceeding summarily by as¬ 
sessment; and that therefore the defense by way of re¬ 
coupment to the extent of the illegally collected estate 
tax was available to the taxpayer, in spite of the stat¬ 
ute of limitations. Applying this test to the instant 
case, and treating this as a suit against the United 
States for refund of income taxes, petitioner may rely 
upon any ground which it could have raised as a de¬ 
fense if it had been sued by the Government in an orig¬ 
inal action. Such an original action, on the only ground 
appearing in the answer, would have been for the re¬ 
covery from appellant of the claim against the widoiv. 
In such a suit, the grounds of the demurrer in this 
case would have been a complete defense. 

The Bull case, therefore, far from holding that a 
plea of recoupment may be made the basis of an affirm¬ 
ative action by the plaintiff, where the defendant is 
not in default, illustrates and supports our position 
that the appellee may not defend upon grounds not 
available as the basis for an affirmative action by him. 

This position is sustained by the decision in Hulburd 
v. Commissioner , supra, where the Commissioner un¬ 
successfully sought to hold an estate for the liability 
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of a legatee, and cited the Bull decision as authority 
for his claim. 

Also, the debts upon which the appellee relief are 
not owing between the same parties. This is hot a 
suit against the United States. Central P. R. tfo. v. 
Lane, 46 App. D. C. 374, 394. Therefore, the right 
which the United States had to sue the widow could 
not be interposed, even if the widow were a party to 
this suit. We have the anomalous situation of a de¬ 
fense based upon a claim of the United States, not a 
party to this suit, against the widow, also not a phrty. 
Nor are the debts owing in the same right. Neithejr the 
appellee nor the United States has ever had a right of 
action against appellant for the refunds made direct 
to the widow or for taxes due by her for 1928. j 

We submit, therefore, that there is no basi^ for 
holding that appellee’s affirmative defense is sustain¬ 
able as a plea in recoupment. j 

There is another and controlling reason why the doc¬ 
trine of the Bull case has no application to the instant 
case. In the Bull case, the validity of the taxpayer’s 
claim for the refund of estate taxes had not been sub¬ 
mitted to the Board of Tax Appeals nor decided l}y it. 
The case of Degener v. Anderson , (C. C. A.) 77 Fed. 
(2d.) 859, involved facts identical with those involved 
in the Bull case, except for the important fact tha^ the 
taxpayer had appealed to the Board on the question 
of his liability for the estate tax and the Board by a 
final decision had held him liable therefor. In siring 
for refund of the income tax, the taxpayer argued j:hat, 
under the Bull decision, he should at least recover the 
amount of this erroneous payment of estate tax. The 
Court said (p. 860): 
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“The effort to recover the estate tax, it having 
been litigated in another proceeding and passed 
on adversely to the appellants, may not now be 
brought into question in this action * * V’ 

(f) There is No Equity in the Plea, Whether It Be 
Viewed as a Set-Off, Counterclaim or Recoup¬ 
ment. 

Without regard to technical questions of pleading, 
let us examine the inequity of which appellee com¬ 
plains. Claims of the Government appeal to the con¬ 
science of the chancellor with no greater force than 
those of a private individual under similar circum¬ 
stances. Hemmer v. United States, (C. C. A.), 204 
Fed. 898, 901. 

It will doubtless be stated on brief here, as it was 
below, that appellee failed to ask the Supreme Court 
to review anv of three decisions by Circuit Courts of 
Appeal,* holding that a widow beneficiary could not 
be taxed upon income from a trust created by the will 
of her deceased husband; and that he relied upon those 
decisions and refunded to Mrs. Brown some taxes col¬ 
lected from her on such income, approved returns 
thereafter filed bv her which excluded such sums from 
her taxable income, and did nothing to protect his 
claims against her until the plain statutory period of 
limitations on action against her had expired. From 
this, it is argued that it would be inequitable to force 
appellee to comply with the statutory requirement that 
he make the refund to appellant. 

The so-called “equity’’ of this plea boils down to 
this: If I rely, without appeal, upon the decision of 

$ Warner v. Walsh, 15 Fed. (2d) 367; U. S. v. Bolster, 26 Fed. (2d) 
760 and Allen v. Brandeis, 29 Fed. (2d) 363. 
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a lower court that A owes me no money, and d|o not 
proceed within the statutory period to collect from B, 
whose situation is the same as A’s, and I thereafter 
discover from a decision of the Supreme Courlj that 
my construction of the law was wrong, I may enforce 
my claim against B, despite the statute of limitations, 
by seizing the property of B’s fiduciary on an admit¬ 
tedly illegal ground and, when the fiduciary sups me 
to recover it, simply assert my barred claim against B 
as a set-off. The sovereign power of the state, to seize 
first and litigate afterward, would permit the grossest 
tyranny and confiscation if this plea were held gopd. 

In fact, the appellee here does not showj any 
“equity’’ as strong as that existing in the situation 
just described. It was not until September 18, 11933, 
that the Government was barred from suit against 
the widow for the alleged erroneous refunds. ^lean- 
while, on February 17, 1933, the United States Circuit 
Court of Appeals for the Fifth Circuit had promul¬ 
gated its opinion in Title Guarantee Loan <£ Trust 
Company v. Commissioner, 63 Fed. (2d.) 621, wherein 
it had specifically stated (p. 622) that the incomp tax 
on similar distributions to a widow “is chargeable to 
her and not to the trustee.” In the case of Bytter- 
worth v. Commissioner, 63 Fed. (2d.) 944, decided in 
the Third Circuit on March 3, 1933, the same question 
was raised, but the Court refused to pass upon it. The 
Commissioner was a party to both of these cases; and 
on May 17, 1933 (at a time when he knew of thisj con¬ 
flict of opinions and when the United States could jhave 
brought suit against the widow) he petitioned the 
Supreme Court for writs of certiorari, which Were 
granted on May 29, 1933 (289 U. S. 722, 723). ! The 
question of the widow’s taxability was inextricably 
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involved in those cases, and in his briefs before the 
Supreme Court, the Commissioner argued at length 
that, if the Court should hold the trustee non-taxable, 
it should hold the widow taxable. The Supreme Court 
did substantially this. Butterworth v. Commissioner, 
290 U. S. 365 76 L. ed. 365. Can appellee be heard to 
say that he did not know his rights simply on a show”- 
ing of disagreement between the Circuit Courts of 
Appeal ? 

Again, let us suppose that A and B, in separate but 
identical suits in a District Court, each get judgment 
against the United States; the Government does not 
appeal against A, but does appeal against B; and after 
A’s judgment has become final, but before it is actu¬ 
ally paid, B’s judgment is reversed. Could the Gov¬ 
ernment official charged with the duty of paying such 
judgment refuse to pay A, and defend a mandamus 
action to enforce such payment on the ground that he 
did not know until after the time for appeal in A’s case 
had expired that A should not have recovered, and that 
in equity and good conscience the judgment should 
not be paid ? To ask the question, is to answer it. This 
is precisely the defense interposed here. 

In Hulbnrd v. Commissioner, supra, where the Com¬ 
missioner sought to impose liability on an executor 
in his individual capacity in a proceeding against him 
as executor, Mr. Justice Cordozo said (80 L. ed. 168, 
170): 

‘‘Thus, as early as December, 1926 (when the 
petition for review was filed), and before the 
period of limitation under the statute had run 
against a new assessment against legatees or dis¬ 
tributees * * *, the Commissioner was put upon 
notice that the deficiency had been assessed 
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against persons no longer liable and was given 
the opportunity to impose it upon others. Instead 
of doing this, he stood his ground and prayed for 
an order that his determination be confirmed. 

* * * * * # * 1 # 
“When the protest had been made, the remedy 
available to the Commissioner was obviousl and 
ample. He had time even then, as we have already 
pointed out, to announce a new assessment, which 
would have brought up the question whethel the 
liability once resting on the executors had de¬ 
volved upon another. For reasons not disclbsed, 
he determined not to do so. * * * In this case there 
was neither waiver nor estoppel, but a steady 
insistence that the deficiency had been assessed 
against the estate and no one else, and that the li¬ 
ability of the estate had ended. To hold thgt by 
consent, either tacit or express, the proceeding 
had been turned into one to review the validifcv of 
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a different assessment, and one never in fact made, 
would be a perversion of the record.’’ 

\ 

In the instant case, from the moment appellant filed 
its appeal with the Board, there was a steady insist¬ 
ence that it was not liable to tax on income distributed 
to the widow. When that appeal was filed, the widow 
had paid taxes on these distributions but had i filed 
claims for refund, which were then before the pom- 
missioner for consideration, and the Commissioner had 
about two years in which to assess taxes against her 
for 1928. He did not do so, but with his eyes oppa he 
refunded her the taxes paid on distributions for the 
earlier years, and took no steps to recover these re¬ 
funds from her thereafter. To hold that this inaction, 
in the face of appellant’s steady insistence that it was 
not liable, furnishes a ground for collecting out of ap¬ 
pellant’s funds “a different assessment, and one ilever 





in fact made’’ would indeed be a perversion of the rec¬ 
ord, and a direct conflict with the rule laid down in the 
Hulburd case. 

So much for the lack of equity in appellee’s defense. 
What is to be said about the equities in favor of the 
appellant? Appellee charges no bad faith on appel¬ 
lant’s part, and in paragraph (e) (8) expressly grants 
the good faith of the widow. Appellant followed the 
law in deducting income distributable to the widow; 
when the Commissioner illegally denied it this right, it 
appealed to the Board of Tax Appeals; when the Board 
wrongfully sustained the Commissioner, the appellant 
appealed to the Court of Appeals and, in reliance upon 
a clear statutory provision (Section 1001 of the Rev¬ 
enue Act of 1926), instead of posting bond it paid the 
amount in suit, pending determination of the appeal. 
The Board of Tax Appeals, the Commissioner and the 
Supreme Court had repeatedly held that trustee and 
beneficiary are separate taxpayers, and appellant had 
the right to assume that Section 1001 would be obeyed. 
To hold that payment pending review amounted to a 
consent that the unenforceable liabilitv of another 
might be collected from appellant’s deposit, we sub¬ 
mit, would be absurd. An amount deposited with the 
Commissioner for another purpose may not be ap¬ 
plied by him upon an alleged tax liability of the de¬ 
positor at a time when collection is barred, and if he 
then so applies it, the amount becomes an overpayment 
refundable under section 607 of the 1928 Act (Ap¬ 
pendix p. 45), Metcalf v. Commissioner, 16 B. T. A. 
881. 

Where and what is the rule of ‘‘equity” which would 
punish appellant for putting up cash instead of fur¬ 
nishing bond, and for demanding obedience to the stat- 










35 


i 


ute which requires return of the deposit? Appellee’s 
assertion that he acted in good faith, though in ignor¬ 
ance, cannot touch appellant’s conscience. 

Even if the granting of the writ would meah that 
certain income was not taxed in years past, that is no 
reason for denying the writ, unless this court ib pre¬ 
pared to hold that the statute of limitations is inequita¬ 
ble and unconscionable. There are thousands of deci¬ 
sions to the contrary. The soundness of the policy in¬ 
volved in the statute of limitations was emphasised by 
the President on June 14, 1935, when he vetoed Senate 
Bill 279, which would have permitted the filing of cer¬ 
tain claims for refund after expiration of the statutory 
period, saying (S. Doc. 71): 

“ Congress has determined that it is sound poli¬ 
cy to include in all the revenue acts statutes of 
limitations, by the operation of which, after n cer¬ 
tain period of time, it becomes impossible for the 
Government to collect additional taxes or f<j>r the 
taxpayer to obtain a refund of an overpayment of 
taxes.” 

i 

I 

From appellee’s own statement (Rec. p. 25), the 
basis of the “equity” asserted is simply that if appel¬ 
lant recovers the amounts demanded, the wddo\y will 
get the substantial benefit of the recovery. Mere iden¬ 
tity of economic interest does not permit a mingling 
of the accounts of two taxpayers, either for the! pur¬ 
pose of computing tax liability, or for the purpose of 
determining the right of one of them to a refund of 
taxes paid: 

Hulburd v. Commissioner, supra. 

Anderson v. Wilson, supra. i 

U. S. v. S. F. Scott <& Sons, supra. 

Stephenson v. Commissioner, 33 B. T. A. ^52. 
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If the defense be sustainable on this ground, an over¬ 
payment could never be recovered by a trustee if his 
beneficiary has escaped taxation at any time in the 
past. 

Furthermore, if appellee’s plea be upheld, the de¬ 
cision would work inequity, rather than equity. A trus¬ 
tee may not set off or recoup taxes due by him on ac¬ 
count of overpayments by his beneficiary. This is the 
specific holding of the Fifth Circuit in the case of 
Wynne <& Hall v.| Commissioner, supra . A decision for 
appellee therefore would permit him to deny such set¬ 
offs when they help the taxpayer and apply them when 
they help the Government. 

(g) The Credit of an Overpayment Against a Barred 
Deficiency is Prohibited by Statute . 

We are not advised from the ambiguous wording of 
the appellee’s plea whether he claims the right under 
Section 284 (Appendix p. 39) to “credit” these over¬ 
payments against the amounts he claims to be due 
from the widow. Such a claim would be untenable. 
In the first place, Section 284 permits such a credit to 
be made against taxes only, and the claim of the United 
States for the recovery of the erroneous refunds is not 
a claim for taxes. It is a claim that the United States 
has paid her money by mistake. And a suit to recover 
the amount so paid her is a contractual action and not 
a proceeding to collect taxes. It can only be brought 
against the person to whom the erroneous payment 
was made. United States v. Hart, supra. 

Even if this were not so, and even if the claims were 
directly against the appellant, if the assessment and 
collection of those claims is barred by the statute of 
limitations, an attempt to credit an overpayment 
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against the same is denounced as void by Sections 
607 and 609 of the Revenue Act of 1928. (Appendix 
p. 45.) | 

CONCLUSION. ; 

The objections to jurisdiction are without substance. 
The affirmative defense is invalid, whether it be viewed 
as a plea of set-off, a plea of recoupment, an equitable 
defense, or an assertion of the right to credit the over¬ 
payments against amounts alleged to be due from the 
beneficiary. 

We therefore submit that the judgment should be 
reversed and that the case should be remanded with 
instructions to sustain appellant’s demurrer to the an¬ 
swer and issue the writ. 

Respectfully, j 

i 

H. C. Kilpatrick, 

717 Southern Building, 
Washington, D. C., 

Attorney for Petitioner. 

Charles Myers, 

Barnes, Biddle & Myers, 

Morris Building, 

Philadelphia, Pa., 

Of Counsel . 
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APPENDIX. 

PERTINENT STATUTORY PROVISIONS 

AND 

PROPOSITIONS FOR WHICH CITED 
(Italics supplied) 

I. 

Where Overpayment Results from Reversal of Board 
by Court, Credit or Refund is Mandatory. 

Section 1001, Revenue Act of 1926 as amended by Rev¬ 
enue Act of 1928; Title 26 U. S. C. A. (1925 Ed.) 
Sec. 1224: 

“(a) The decision of the Board rendered after 
February 26, 1926 * * * may be reviewed by a Circuit 
Court of Appeals * * * if a petition for such review is 
filed by either the Commissioner or the taxpayer 
within six months after the decision is rendered. 

******* 

“ (c)Notwithstanding any provision of law impos¬ 
ing restrictions on the assessment and collection of 
deficiencies, such review shall not operate as a stay 
of assessment or collection of any portion of the 
amount of the deficiencv determined bv the Board 
unless a petition for review * * * is duly filed by the 
taxpayer, and then only if the taxpayer * * * has filed 
with the Board a bond * * * conditioned upon the pay¬ 
ment of the deficiency as finallv determined * * 

“(d) In cases where assessment or collection has 
not been stayed by the filing of a bond, then if the 
amount of the deficiency determined by the Board is 
disallowed in whole or in part by the court, the amount 
so disallowed shall he credited or refunded to the tax¬ 
payer, without the making of claim therefor. * * *” 
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If An Overpayment Exceeds Taxes “Then Due”! from 
the Taxpayer, Refund of the Excess is Mandatory. 

Sec. 284 (a) , Revenue Act of 1926; Title 26 U. S.|C. A. 
(1925 Ed.) Sec. 1065: j 

“(a) Where there has been an overpayment of any 
income * * * tax imposed by this Act, * * * dr the 
Revenue Act of 1924, * * * the amount of such lover- 
payment shall, * * * he credited against any inbome, 
war-profits, or excess-profits tax or installment there¬ 
of then due from the taxpayer, and any balance of such 
excess shall he refunded immediately to the taxpayer 

Sec. 322 (a), Revenue Act of 1928; Title 26 U. S. 1C. A. 
(1925 Ed.) Sec. 2322: j 

“(a) Authorization. —Where there has beep an 
overpayment of any tax imposed by this title, the 
amount of such overpayment shall be credited against 
any income, war-profits, or excess-profits tax dr in¬ 
stallment thereof then due from, the taxpayer, and any 
balance shall he refunded immediately to the tax¬ 
payer.” 

III. | 

Where Board Determines Overpayment, Duty to Re¬ 
fund, in Absence of Such Credit, is Mandator^. 

Sections 284 (d) and 284 (e) of the 1926 Act; Title 26 
U. S. C. A. (1925 Ed.) Sec. 1065: 

j 

“(d) If the Commissioner has mailed to the| tax¬ 
payer a notice of deficiency under section 1048 of this 
title and if the taxpayer after February 26, 1926; files 
a petition with the Board of Tax Appeals * * *, no 
credit or refund in respect of the tax for the taxable 
year in respect of which the Commissioner has deter¬ 
mined the deficiency shall be allowed or made and no 
suit by the taxpayer for the recovery of any part of 
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such tax shall be instituted in any court except—* * * 
(1) As provided in subdivision (e) of this section * * *. 

“(e) If the Board finds that there is no deficiency 
and further finds that the taxpayer has made an over¬ 
payment of tax in respect of the taxable year in re¬ 
spect of which the Commissioner determined the de¬ 
ficiency, the Board shall have jurisdiction to deter¬ 
mine the amount of such overpayment, and such 
amount shall, when the decision of the Board has be¬ 
come final, he credited or refunded to the taxpayer as 
provided in subdivision (a). Unless claim for credit 
or refund, or the petition, was filed within the time 
prescribed * * * for filing claims, no such credit or 
refund shall be made of any portion of the tax paid 
more than four years * * * before the filing of the 
claim or the filing of the petition, whichever is earlier.” 
(Note 1) 


IV. 

The Commissioner of Internal Revenue is the Official 

Charged With This Duty. 

Sec. 3220, Revised Statutes; Title 26 U. S. C. A. (1925 
Ed.) Sec. 149: : 

‘ 4 Except as otherwise provided by law * * * the 
Commissioner of Internal Revenue, subject to regu¬ 
lations prescribed by the Secretary of the Treasury, 
is authorized to remit, refund and pay back all taxes 
erroneously or illegally assessed or collected * * 

Note 1: For the taxable year 1928 Section 322 of the 1928 Act (Title 
26 IT. S. C. A. (1925 Ed.) Sec. 2322 (d)) contains substantially the 
same provisions as are set out above from Section 284 of the 1926 Act, 
except that the period of limitation is two years. 
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V. 

Board’s Decision of Overpayment for 1924 and 1925 
Became Final on August 7, 1934, and for 1928 on 
December 29, 1934. 


Section 1005, Revenue Act of 1926; Title 26 U. S. C. A. 
(1925 Ed.) Sec. 1228: 


“(a) The decision of the Board shall become final— 

(1) Upon the expiration of the time allowed for 
filing a petition for review (Note 2), if no 
such petition has been duly filed within such 
time: * * ! 


******* 

“(c) If the decision of the Board is modified or re¬ 
versed by the Circuit Court of Appeals, and if f * * 
the time allowed for filing a petition for certiorari has 
expired and no such petition has been duly filed, I" * * 
then the decision of the Board rendered in accordance 
with the mandate of the Circuit Court of Appeals shall 
become final on the expiration of thirty days frorh the 
time such decision of the Board was rendered * t 


The Statutory Period for Assessment Against! the 
Widow Had Expired When this Suit Was Fil^d. 

Sec. 277, Revenue Act of 1924; Title 26 U. S. C. A. ^1925 
Ed.) Sec. 1057 note: 

“ * * * amou nt 0 f income taxes imposed by this 
chapter shall be assessed within four years after the re¬ 
turn was filed, and no proceeding in court for thd col¬ 
lection of such taxes shall he begun after the expiration 
of such period.” 

| 

Sec. 277, Revenue Act of 1926; Title 26 U. S. C. A. 
(1925 Ed.) Sec. 1057 (a) (1): 

“ * * * The amount of income taxes imposed by this 
chaper shall be assessed within three years aftef the 


Note 2: Three months, under sec. 1101 of 1932 Act; Title 26 U. S. 
O. A. (1934 Ed) sec. 642. 


I 
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return was filed, and no proceeding in court without 
assessment for the collection of such taxes shall he be¬ 
gun after the expiration of such period.’’ 

Sec. 275, Revenue Act of 1928; Title 26 U. S. C. A. 
(1925 Ed.) Sec. 2275 (a): 

“The amount of income taxes imposed by this title 
shall be assessed within two years after the return was 
filed, and no proceeding in Court without assessment 
for the collection of such taxes shall be begun after the 
expiration of such period.” 

VII. 

The Statutory Period for Bringing Suit Against the 
Widow for Recovery of Refunds to Her Had Like¬ 
wise Expired. 

Section 610, Revenue Act of 1928; Title 26 U. S. C. A. 
(1925 Ed.) Sec. 2610: 

“(a) Any portion of an internal revenue tax * * * 
refund of which! is erroneously made, within the mean¬ 
ing of section 2608 (Note 3) after May 29, 1928, may 
be recovered by suit brought in the name of the United 
States, but only if such suit is begun within two years 
after the making of such refund. 

“(b) Any portion of an internal revenue tax * * * 
which has been erroneously refunded (if such refund 
would not be considered as erroneous under section 
2608) may be recovered by suit brought in the name of 
the United States, but only if such suit is begun before 
the expiration of two years after the making of such 

refund or before May 1 , 1928, whichever date is later 

* # # > > 


Note 3: Section 2608 provides that a refund made (1) after the ex¬ 
piration of the time for filing claim, where no claim was filed, or (2) 
after the expiration of the time for filing suit upon a rejected claim, 
where no suit was filed, shall be considered erroneous. 
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VIII. i 

i 

Decisions of the Board Are Final and Binding oh All 

Parties. 

Sec. 274, Revenue Act of 1926; Title 26 U. S. C. A. 
(1925 Ed.) Sec. 1043, 1048a (Note 4): 

“(a) If in the ease of any taxpayer, the Confinis- 
sioner determines that there is a deficiency in respect 
of the tax imposed by this chapter, the Commissioner is 
authorized to send notice of such deficiency to the| tax¬ 
payer by registered mail. Within 60 days after jsuch 
notice is mailed * * *, the taxpayer may file a peti¬ 
tion with the Board of Tax Appeals for a redetermina¬ 
tion of the deficiency * * *. 

“(b) If the taxpayer files a petition with the Board, 
the entire amount redetermined as the deficiency by 
the decision of the Board which has become final Shall 
be assessed and shall be paid upon notice and derhand 
from the collector. No part of the amount determined 
as a deficiency by the Commissioner but disallowed as 
such by the decision of the Board which has bedome 
final shall be assessed or be collected by distraint dr by 
proceeding in court with or without assessment.” I 

(See also sections 284(d) and (e), 1001(d),land 
1005 of the Revenue Act of 1926, supra.) 

| 

IX. I 

Trustee and Beneficiary Are Separate Taxpayers. 

Section 219, Revenue Act of 1924 (identical in sub¬ 
stance with Section 219 of 1926 Act, and Sections 
161-162 of the 1928 Act); Title 26 U. S. C. A. (|925 
Ed.) Sec. 960, note: j 

“ (a) The tax imposed by Parts I and II of the chap- 

_ | 

Note 4: By Section 283 of the 1926 Act, the provisions of section 274 
apply to deficiencies asserted for years covered by prior acts, so this 
section applies to the years 1924 and 1925. Section 272 of the 1928 Act, 
applicable to the claim for 1928, is substantially identical with section 
274 of the 1926 Act, and is not set out here. 


i 


I 


i 
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ter (Note 5) shall apply to the income of estates or of 
any kind of property held in trust, including— 

#*#**##* 

(2) Income which is to be distributed currently 
by the fiduciary to the beneficiaries * * *. 

“(b) Except as otherwise provided in subdivisions 
(g) and (h) (Note 6) the tax shall he computed upon 
the net income of the estate or trust, and shall he paid 
hy the fiduciary. The net income of the estate or trust 
shall be computed in the same manner and on the same 
basis as provided in Section 953 * * * (Note 7) ex¬ 
cept that— 

##*##*** 

“ (2) There shall be allowed as an additional de¬ 
duction in computing the net income of the estate 
or trust the amount of the income of the estate or 
trust for its taxable year which is to be distributed 
currently by the fiduciary to the beneficiaries 
* * *, but the amount so allowed as a deduction 
shall he included in completing the net income of 
the beneficiaries whether distributed to them or 
not. * * *” 

Sec 2 (a) (1), Revenue Acts of 1924 and 1926 (iden¬ 
tical with Sec. 701 (a) of 1928 Act); Title 26 U. S. 
C. A. (1925 Ed.) Sec. 1262 (a) (1): 

“The term ‘person’ means an individual, a trust or 
estate, a partnership, or a corporation.” 

Sec. 2 (a) (9), Revenue Acts of 1924 and 1926 (identi¬ 
cal with Sec. 701 (a) (13) of 1928 Act); Title 26 
U. S. C. A. (1925 Ed.) Sec. 1262 (a) (9): 

“The term ‘taxpayer’ means any person subject to 
a tax imposed by this title.” 

Note 5: I. e., the income tax on individuals. 

Note 6: These subdivisions relate to revocable trusts and trusts where 
income is held for or distributed to the grantor of the trust. 

Note 7: Section 953 prescribes the method for computing the net in¬ 
come of an individual. 












X. 


A Barred Claim May Not Be Interposed by Way of Set¬ 
off in this Jurisdiction. 

Title 24, Section 413, Code D. C.: j 

“A defendant who files a plea of set-off, foundecj on 
a claim against the plaintiff, shall be deemed to hjave 
brought an action at the tune of filing such plea against 
the plaintiff for the matters mentioned in the plea; 
* * * but the same shall he open to the same defenses to 
which it would he open in an action brought by him 
thereon; * * *” 

XI. ! 

! 

An Overpayment May Not Be Credited Against a 

Barred De^ciency. 

Sec. 607, Revenue Act of 1928; Title 26 U. S. C.i A. 
(1925 Ed.) Sec. 2607: 

4 ‘Any tax * * * assessed or paid * * * after the |ex¬ 
piration of the period of limitation properly applicable 
thereto shall be considered an overpayment and shall 
he credited or refunded to the taxpayer if claim there¬ 
for is filed within the period of limitation for filing such 
claim.’ ’ 

j 

Sec. 609 (a), Revenue Act of 1928; Title 26 U. S. CJ A. 
(1925 Ed.) Sec. 2609 (a): 

! 

“* * * Any credit against a liability in respectj of 
any taxable year shall he void if any payment in ire- 
spect of such liability would be considered an overpay¬ 
ment under section 2607. * * *” j 


Explanatory Note. The matter quoted from Fed¬ 
eral Statutes in the foregoing Appendix is in the lan¬ 
guage of the United States Code Annotated, which 
differs in minor detail, but not in substance, from the 
text of the sections appearing in the original Revenue 
Acts as enacted. 
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In the United States Court of Appeals 
for the District of Columbia I 


No. 6618 

United States Ex Relatione Girard Trust Com¬ 
pany, Trustee Under the Will of John A. 
Brown, Jr., Deceased, appellant 

v. \ 

i 

Guy T. Helverixg, Commissioner of Internal 

Revenue, appellee | 


ON APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 


briee for the appellee 


OPINION BELOW 

The Supreme Court of the District of Columbia 

i 

decided the case orally and did not render any 
written opinion. 

JURISDICTION 

This is an appeal from a judgment of the Su¬ 
preme Court of the District of Columbia in a man¬ 
damus proceeding. The court below entered | its 
order December 12, 1935, dismissing the petition 
(R. 29). The appellant, having noted its appeal 
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in open court !(R. 29), has duly perfected that ap¬ 
peal, December 13,1935 (R. 30, 31). The jurisdic¬ 
tion of this Court is invoked under Section 128 of 
the Judicial Code, as amended by the Act of Feb¬ 
ruary 13, 1925. 

QUESTION PRESENTED 

Whether the Commissioner of Internal Revenue 
may be compelled by mandamus to refund to a 
trustee overpayments of taxes, found by the Board 
of Tax Appeals to have been made on the income 
of the trust for certain years, when the beneficiary 
of the trust has been erroneously refunded the taxes 
paid by her on the same income for some of those 
years and paid no tax on the income for one of the 
years, and when the recovery of those refunds, in an 
affirmative action, and the assessment and collection 
of the unpaid tax are barred by the applicable 
statute of limitations. 

STATUTES INVOLVED 

The statutes involved are found in the Appendix, 
infra, pp. 48-54. 

STATEMENT 

The facts appear in those allegations of the peti¬ 
tion which are admitted in the answer, and the 
affirmative allegations of the answer, admitted by 
the demurrer. The material facts are these: 

Appellant is trustee under the will of John A. 
Brown, Jr., deceased, and brings this suit in that 
capacity. The decedent died July 17, 1919, a resi- 
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dent of Newton Township, Pennsylvania, leavihg a 
last will and codicil thereto, by the terms of winch 
his residuary estate was bequeathed to appellant, 
in trust, to collect the income and, after payihent 
of certain expenses, to distribute the net, to the ex¬ 
tent of $200,000 per year, to his widow, Harriet 
Etting Brown, for life, and any excess above that 
amount to his children (R. 2-3, 7-15). 

Decedent’s widow duly elected to take under! the 
will, in lieu of taking the interest otherwise allojwed 
her by the Pennsylvania law, and the property was 
delivered to appellant upon the trust named in 
December 1920, since which time appellant has 
continued to act as such trustee (R. 3, 23). 

During the years 1924 to 1930, inclusive, appel¬ 
lant currently distributed to the widow the efitire 
net income of the trust estate. Pursuant to th^ re¬ 
quirements of Section 219 of the Revenue Act of 
1924, and corresponding provisions of the 1926 and 
1928 Acts (Appendix, infra, 48), appellant duly 
filed with the Collector of Internal Revenue a| re¬ 
turn of income for the trust estate for each of such 
years, deducting from the net income the amotmts 
so distributed to the widow. The widow, in turn, 
in her income tax returns, reported all such distri¬ 
butions for the years 1924 to 1927, inclusive, and 
paid tax thereon (R. 3, 23). For the years 1928 to 
1930, inclusive, she did not include such distribu¬ 
tions in her taxable income (R. 3, 24). 

On March 15,1929, the Commissioner of Internal 
Revenue, pursuant to the provisions of Section 274 


i 
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of the Revenue Act of 1926 notified appellant of al¬ 
leged deficiencies in income taxes of the trust estate 
for the years 1924 and 1925, resulting from the 
Commissioner’s disallowance of the deduction of 
amounts so distributed to the widow. Appellant, 
On May 11, 1929, duly filed an appeal from the 
Commissioner’s determination in this regard with 
the United States Board of Tax Appeals. The 
Board, on June 23, 1931, entered a decision sus¬ 
taining the Commissioner’s determination that 
such deductions should be disallowed, and, pur¬ 
suant to that decision, sustained the deficiencies of 
$30,278.28 for 1924 and $16,580.85 for 1925 as¬ 
serted against appellant. Appellant, on December 
21, 1931, filed a petition for review of the Board’s 
decision in the United States Circuit Court of Ap¬ 
peals for the Third Circuit. Meanwhile the as¬ 
sessment and collection of the deficiencies not hav¬ 
ing been stayed pending review by the filing of a 
bond, under the provisions of Section 1001 (c) of 
the Revenue Act of 1926 (Appendix, infra, 49), the 
same were assessed against and paid by appellant 
on February 10, 1932, together with interest of 
$18,279.01 (R. 3, 4, 18). 

By order entered April 26, 1933, the Circuit 
Court reversed the decree of the Board (R. 4, 18). 
Pursuant to the mandate of the appellate court, the 
Board on July 7,1934, entered its decision, where¬ 
in it ordered and decided that there w 7 ere no defi¬ 
ciencies due from appellant for 1924 or 1925, but 
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that, pursuant to the stipulation entered by the 
parties, there were overpayments for such years 
in the respective amounts paid on February 10, 
1932 (R. 4, 18). That decision became fin al on 
August 7, 1934, under the provisions of Section 
1005 of the 1926 Act (Appendix, infra, 50). | 

The then Commissioner of Internal Revenue 
under date of January 22, 1931, sent a notice bf a 
deficiency for the year 1928 against appellant in 
the amount of $10,262.28. On March 6, 1931, ap¬ 
pellant appealed to the Board of Tax Appeals, 
which, on September 29, 1934, entered its | de¬ 
cision, on stipulation of the parties, determining 
that appellant had overpaid its taxes for that year 
in the amount of $4,376.39. No petition for remew 
of that decision was filed (R. 4-5, 19), and it be¬ 
came final on December 29, 1934. Section 1005, 
supra. I 

The widow received income from the trusty as 
stated above, for the years 1924 to 1927, inclusive, 
and paid income taxes thereon. However, she later 
filed claims for refund of most of the taxes so paid, 
on the ground that the income received by her from 
the trust was not taxable to her for the reason that 
it represented the return of her dower and/or stat¬ 
utory rights relinquished by her when she elected 
to take under her husband’s will (R. 23). The 
Commissioner considered these claims and allowed 
substantially, though not exactly, the amounts 
claimed on the grounds asserted in the claims, re- 

55484—36—2 
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funding to her in September 1931 an aggregate of 
$60,636.12 as taxes paid on such income for the 
years 1924 to 1927, inclusive, together with statu¬ 
tory interest thereon in the amount of $17,588.73 
(R. 24). The Commissioner’s determination to al¬ 
low these refunds was erroneous and as a result of 
that determination, the said sums were erroneously 
mistakenly, and illegally paid out of the Treasury 
of the United States to the widow beneficiary of 
this trust. No part of this erroneous refund has 
been repaid by the widow (R. 24-25). 

During 1928 the widow’ received income from the 
trust, but did not include it in her return for that 
year. If it had been included, the tax thereon 
would have been in excess of $4,376.39. The Com¬ 
missioner and his agents examined this return and 
accepted it as filed (R. 24r-25). The determination 
of the Commissioner to accept the return for 1928 
was erroneous and by reason of that determination 
the widow has failed to pay the taxes properly due 
and owing for the calendar year 1928 (R. 24r-25). 

There are no income, w T ar-profits, or excess- 
profits taxes, or installments thereof, due from ap¬ 
pellant on any income taxable to it, as such trustee, 
for any year or period involved herein (R. 5, 19), 
but, as noted above, the widow, the beneficiary of 
this trust, still retains the erroneous refund made 
to her and still, fails and neglects to pay any tax 
on the income received by her from this trust dur¬ 
ing the year 1928. Appellant’s petition prays that 



7 


i 
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a writ of mandamus be issued commanding and di- 
recting the appellee to refund to appellant the sum 
of $65,138.14 and the sum of $4,376.39, together 
with statutory interest on both amounts, repre¬ 
senting the amounts of overpayments determined 
pursuant to the Board’s decisions (R. 6). Ap¬ 
pellee, reserving unto himself the benefits of all job- 
jections and exceptions to the errors and insuffi¬ 
ciencies of the petition, and to the jurisdiction of 
the Court, and relying on the same as if a motion 
to dismiss had been interposed, filed his answer to 
the petition (R. 17-25), to which answer appellant 
demurred (R. 26-29). j 

The petition alleges a demand upon the appel- 
lee and the latter’s refusal to refund the overpay¬ 
ments (R. 5). The answer denied that there had 

i 

been any demand for the refund of the overpay¬ 
ments for the years 1924 and 1925, except that the 
appellant, under date of January 26,1934, had fijed 

1 

claims for refund of the said amoimts, and appel¬ 
lee admitted those claims for refund had neither 
been allowed nor rejected, alleging that no action 
had been taken on them by him but that the same 
were still under consideration, and that the clafins 
had been on file more than six months at the tiipe 
this suit was instituted (R. 19-22). With refer¬ 
ence to the overpayment for 1928, appellee denied 
that there had been any formal demand for the 
refund of the same, alleging that appellant had, by 
counsel, orally and by informal correspondence, 
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requested the refund; admitted that he had not 
made the refund but denied that he had refused to 
make the refund, averring that, having had notice 
of the decision of the Board of Tax Appeals, the 
crediting or refunding of that overpayment was 
under consideration by him and that he had not 
acted finally in any regard with, reference to that 
overpayment or to the overpayments for the years 
1924 and 1925 (R. 21-22). 

The answer raises the question of the Court’s 
jurisdiction to grant the writ on, substantially, the 
following reasons: 

1. That the determination of the appellee to al¬ 
low or to reject a claim for refund or to credit or 
refund overpayments of taxes determined pursuant 
to a decision of the Board of Tax Appeals involves 
the exercise of his discretion and may not be con¬ 
trolled by mandamus (R. 21). 

2. That the appellant had at the time of bringing 
this suit an adequate and complete remedy at law. 

3. That the petition was premature and untimely 
for the reason that appellant had not made a formal 
demand of appellee for the performance of all the 
acts sought to be compelled by the writ, and that 
appellee had not refused to perform any act re¬ 
quired by law by him to be performed, and that ap¬ 
pellee had not acted finally in any regard with 
respect to the matters sought to be compelled by the 
writ. 


The answer denies the appellant’s right tp the 
issuance of the writ on the following grounds: 

i 

1. That the appellant in equity and in good con¬ 
science is not entitled to the relief prayed for. j 

2. That the bill of complaint sets forth no facts 

which, if true, would entitle appellant to the Relief 
prayed for. j 

SUMMARY OF ARGUMENT 

| 

Since the appellant herein and the widow bepefi- 
ciary are the same parties in interest, since the peti¬ 
tion herein is for the benefit of the widow and Since 
any relief prayed herein, and granted, will inupe to 
the sole benefit of the widow to her unjust enrich- 
ment, appellant in equity and good conscience is not 
entitled to the refund of the amounts prayed fori 

Whether an overpayment of taxes shall be cred¬ 
ited or refunded by the Commissioner of Internal 
Bevenue involves the exercise of his judgment and 
discretion, whether such overpayment result^ by 
virtue of computations made by the Commissioner 
or from computations made pursuant to a decision 
of the Board of Tax Appeals. j 

Mandamus lies only when there has been a posi¬ 
tive refusal to perform an act required to be per¬ 
formed in a particular way by the official charged 
with that performance and formal demand has 
been made therefor and when the demandant haS no 
recourse if the act is not so performed or, when, 
after formal demand, there is a delay in perform- 
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ance over a time of sufficient duration to constitute 
a positive refusal to act in the manner required. 

Mandamus, being an extraordinary legal rem¬ 
edy, will not lie where the petitioner has a plain, 
adequate, and complete remedy at law and, espe¬ 
cially, where such a remedy, to enforce an alleged 
claim against the Government, is specifically pro¬ 
vided for bv statute. 

* 

Mandamus lies not as a matter of right but in the 
exercise of sound judicial discretion and upon equi¬ 
table principles and any facts tending to show that 
the appellant in equity and good conscience is not 
entitled to the writ as prayed will defeat the action. 

ARGUMENT 

I 

Appellant in equity and good conscience is not entitled 
to the refund of the overpayments 

Under the provisions of Section 219 of the Reve¬ 
nue Act of 1924 and corresponding sections of the 
Revenue Acts of 1926 and 1928, supra , a trustee of 
a trust of the nature involved herein, in computing 
its taxable net income, shall take as a deduction 
from its net income the amounts of income cur¬ 
rently distributed or distributable to the benefi¬ 
ciary. The Acts further provide that the bene¬ 
ficiary shall include in his income tax return the 
amounts distributed. Decisions handed down by 
the courts of appeals of three circuits (Warner v. 
Walsh, 15 F. (2d) 367 (C. C. A. 2d) ; United States 
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v. Bolster, 26 F. (2d) 760 (C. C. A. 1st); Allen v. 
Brandeis, 29 F. (2d) 363 (C. C. A. 8th)) held that 
such income was not taxable to a beneficiary who 
was the widow of the testator and had accepted 
such income in lieu of her dower and/or statutory 
rights. The widow beneficiary of the trust for 
which appellant acted was a beneficiary contem¬ 
plated by the three decisions above quoted, j and, 
relying on those decisions, she filed claims for re¬ 
fund of taxes which she had paid during the calen¬ 
dar years 1924 to 1927, inclusive, on income y’hich 
had been distributed to her by appellant (R.I23). 
The then Commissioner, conceiving those three de¬ 
cisions as correctly interpreting the law, assessed 
deficiencies against the appellant for the years 1924 
and 1925 on the ground that, in computing the taxa¬ 
ble net income of the trust, the deduction by appel¬ 
lant of the amounts of income currently distributed 
to the widovr had been improperly taken (R. 3). 
The Board of Tax Appeals by a decision entered 
June 23, 1931, affirmed the deficiency asserted by 
the Commissioner (R. 4). The Commissioner 
thereupon, September 17, 1931, paid the refunds 
claimed by the widow. The Commissioner cannot 
be said to have acted arbitrarily or capriciously, 
either with appellant or the beneficiary, but was 
acting under the provisions of the law as inter¬ 
preted by the courts and the Board. 

The appellant, however, on December 21, 1931, 
filed a petition for review of the decision of the 
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Board of Tax Appeals with the United States Cir¬ 
cuit Court of Appeals for the Third Circuit. 
While the facts show that, on April 26, 1933, the 
Circuit Court of Appeals for the Third Circuit 
entered its order reversing the Board’s decision in 
the instant case, it is not shown when the mandate 
of the Circuit Court was delivered to the Board of 
Tax Appeals, and the law was not definitely settled 
until the decision of the Supreme Court in the case 
of Butterworth v. Helvering, 290 U. S. 365, ren¬ 
dered December 11, 1933. This latter case is not 
only final authority for the allowance of the deduc¬ 
tion to the appellant but decisive of the fact that the 
exclusion of the income from the widow’s returns 
and the refunds based thereon w’ere erroneous. 

The order of the Board of Tax Appeals uphold¬ 
ing the Commissioner, entered June 23, 1931, w’as 
not superseded by another order of the Board 
until July 7, 1934. Meanwhile, the time within 
which appellee might have brought suit against the 
widowr for the erroneous refunds expired Septem¬ 
ber 18, 1933. Section 610 of the Revenue Act of 
1928 (Appendix, infra, 52). Appellant considers 
appellee deprived of any equity he might have had 
because he failed to bring a suit to recover these 
erroneous refunds from the widow before Sep¬ 
tember 18, 1933, on the basis of the decision of the 
Circuit Court. That decision did not establish that 
the refunds were erroneous. That fact was not es¬ 
tablished until the decision in Helvering v. Butter - 
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worth, supra. While appellant also contends |(Br. 
31) that appellee is without equity because he failed 
to rely on the decision in Title Guarantee Loan & 
Trust Co. v. Commissioner, 63 F. (2d) 621 (C. C. A. 
5th), as authority for a suit against the widoiv, it 
likewise contends (Br. 30) that appellee is witjiout 
equity because he had relied on decisions of three 
Circuit Courts and the decision of the Board when 
he made the refunds to the widow. j 

Appellant cannot show that in equity and good 
conscience it is entitled to this refund. A recital of 
the alleged failures of the appellee does not| aid 
appellant in any way. Appellant must rely Upon 
the strength of his own case and not upon any al¬ 
leged weakness of appellee’s position. Chgmp 
Spring Co. v. United States, 47 F. (2d) 1 (C. 0. A. 
8th), certiorari denied, 283 U. S. 852. The taxes 
sought to be recovered herein were paid by appel¬ 
lant out of the money belonging to and otherwise 

| 

distributable to the widow. Freuler v. Helveting, 
291 U. S. 35. The will, under the authority of 
which appellant acted (R. 7-16), clearly shows fhat 
the burden of any expenditure made by appeljant 
for taxes was financially that of the widow andj re¬ 
duced her income to that extent. A refund to!the 
appellant must be conveyed on to her and thusj, in 
effect, is a refund to the widow. The appellant is 
only a nominal party in this suit and can show no 
greater right in itself to the relief prayed for tlian 
the widow could show in herself. As long as she 

534S4—36-3 


i 

i 
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has in her possession the money erroneously re¬ 
funded to her by appellee (R. 25), she is not en¬ 
titled to the benefits to be derived by the enforce¬ 
ment of appellant’s nominal right to these over¬ 
payments. A moral obligation to pay her taxes 
still exists notwithstanding that the bar of the stat¬ 
ute of limitations protects her from suit. United 
States v. Wyoming Central Ass’n, 70 F. (2d) 869 
(C. C. A. 10th). 

The Supreme Court in the case of Helvering v. 
Butterworth, supra, said (p. 369) : 

The evident general purpose of the statute 
was to tax in some way the whole income of all 
trust estates. * * * Certainly, Congress 
did not intend any income from a trust should 
escape taxation unless definitely exempted. 

Other cases involving basic facts exactly similar 
to those presented here have been decided by the 
courts. White v. Stone, 78 F. (2d) 136 (C. C. A. 
1st) ; a First Nat . Bank of Birmingham v. United 
States, 12 F. Supp. 301 (Ala.). See also United 
States Paper Exports Ass’n v. Bowers (S. D. N. Y.), 
decided December 16, 1935, not yet reported but 
found in 1936 C. C. H., Yol. 3, p. 9268. While the 
situation presented by those cases appears to be new, 
they were decided upon the basis of well established 

1 Petition for certiorari in the Stone case was denied by 
the Supreme Court on October 14,1935, but on November 11, 
the Court extended to the end of its present term the time 
for filing a petition for rehearing thereon, and on November 
25, stayed entry of the judgment below (56 Sup. Ct. 112, 
167,245). 
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| 
j 

i 

j 
| 

and applicable principles of law, namely, that a! suit 
for the recovery of taxes alleged to have beeiji er¬ 
roneously and illegally collected is in the nature of 
an action in assumpsit, for money had and received, 
and, in order to recover, the plaintiff must show that 
defendant has in his possession money which in 
equity and good conscience he ought not to retain. 
Champ Spring Co. v. United States, supra; Lewis v. 
Reynolds, 284 U. S. 281; Myers v. Hurley Motor Car 
Co., 273 U. S. 18; Jefferson Electric Mfg. Co. v. 
United States, 291 U. S. 386; Bull v. United Stdtes, 
295 U. S. 247. In the case of White v. Stone, supra, 
the court states (p. 138) : 

| 

Mrs. Stone is alive and the sole beneficiary 
under the trust. If the trustees are allowed 
to recover it will redound to her benefit, and 
it is agreed that, had the income in question 
been taxed to her instead of to the trustees, 
she would have been required to pay a 
greater sum than will be off-set by the al¬ 
lowance of this plea. Clearly no injustice 
will be done her by so doing. Furthermore, 
Mrs. Stone, the sole beneficiary, is the real 
plaintiff in interest, and equity and justice 
require that her tax liability should be offset 
against the claim of the trustees. j 

In the case of First Nat. Bank of Birmingham v. 
United States, supra, the court said (p. 304) : 

This Court, therefore, is unable to agree 
with the contention of plaintiff, that, under 
the revenue acts, a trust and its beneficiary 
are such separate and distinct taxable ehti- 
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ties that the Commissioner of Internal Reve¬ 
nue must disregard the true situation in its 
practical and equitable aspects, when a 
trust demands a refund of taxes paid upon 
income which has gone into the hands of its 
beneficiar}' freed of its proper share of tax¬ 
ation, and when that refund, if obtained, 
will inure to the beneficiary. Clearly the 
statute recognizes a unity of interest in the 
income of a trust between the latter and its 
known beneficiary rather than irreconcilable 
adverse interests. The provision, as an ex¬ 
pression of legislative grace, should not be 
given a strained legal interpretation that 
would operate inequitably upon the Govern¬ 
ment. 

Appellant evidently assumes that it is in an unique 
and favorable position, as distinguished from the 
complainants in the case of White v. Stone, supra, 
and the case of First Nat. Bank of Birmingham v. 
United States, supra, because the Board of Tax 
Appeals has ruled on a particular phase of this 
case. Resting on that assumption, appellant has 
endeavored to invoke the extraordinary legal 
remedy of mandamus, to secure the refund of the 
overpayments involved herein, rather than follow 
the required and available action at law wherein 
it must sustain the burden of showing that in equity 
and good conscience it is entitled to recover. Ap¬ 
pellee will hereafter show that mandamus is not 
available to appellant, and that, even if it were 
available, does not relieve appellant of the burden 
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of establishing its equitable right to the relief 
sought by the writ. 

11 I 

The duty of the Commissioner of Internal Revenue to 
credit or refund an overpayment of taxes involved the 
exercise of his judgment and discretion 

Appellant is laying great stress on the fact jthat 
the overpayments made by it for the years involved 
are based upon decisions of the Board of Tax Ap¬ 
peals which have become final. From that f acp ap¬ 
pellant concludes that there remains only a minis¬ 
terial act upon the part of the Commissioner to 
credit or refund such overpayments to the appel¬ 
lant. 

Sections 284 (a) and 1001 (d), as amended, of 
the Revenue Act of 1926 and Section 322 (a)land 
(d), as amended, of the Revenue Act of 192$ are 
the applicable provisions of the Revenue Acts re¬ 
lating to the crediting and refunding of overpay¬ 
ments (Appendix, infra, 48). I 

Sections 284 (a) and 322 (a), supra, apply to 
the refund or credit of overpayments determined 
by the Commissioner, either due to an audit initi¬ 
ated by himself or provoked by a claim for refund 
filed by the taxpayer. Sections 1001 (d) and 322 
(d), supra, apply to the refund or credit of oyer- 
payments resulting from computations based ppon 
a decision entered by the Board of Tax Appeals. 
While Section 1001 (d), supra, provides that no 
claim for refund or credit need be filed by the tax- 
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payer for overpayments referred to therein, that 
provision merely eliminates the showing, ordinarily 
necessary to secure a refund or credit, that a claim 
for refund, or the petition before the Board, was 
filed in ample time after the payment of the tax to 
comply with the statute of limitations applicable 
to refunds. Since Section 1001 (d), supra , applies 
to amounts paid after the filing of the petition be¬ 
fore the Board, it is obvious that a question of lim¬ 
itations could not arise. The removal merely of 
the question of limitations in a case arising imder 
1001 (d) supra, certainly does not strip the appellee 
of his right to exercise his judgment and discretion 
on other matters in that case that might affect the 
credit or refund of the overpayment. It is a still 
more unreasonable position to contend that manda¬ 
mus will lie to compel the refund of an overpayment 
contemplated by Section 322 (d), supra, since that 
section does not eliminate the necessity of filing 
claims and differs in no material way in its provi¬ 
sions with respect to the crediting and refunding of 
overpayments from the provisions of Section 284 
(a), supra, and Section 322 (a), supra . When the 
Commissioner has failed or refused to refund or 
credit overpayments determined pursuant to these 
latter sections, the aggrieved claimants have re¬ 
sorted to actions of law. Bonwit Teller & Co. v. 
United States, 283 U. S. 258. 

The Board of Tax Appeals is a tribunal of lim¬ 
ited jurisdiction. Its primary function is, on ap- 


peal by the taxpayer, to approve or disapprove the 
Commissioner's action underlying the latter’s de¬ 
termination of a deficiency in tax, and it enteijs an 
order determining an overpayment in tax only ydien 
its disapproval of the Commissioner’s deterniina- 
tion of a deficiency forces that conclusion and re¬ 
sults as a mere matter of mathematics. In either 
case, whether the Board enters an order finding a 
deficiency or an overpayment, the authority to 
enter that order marks the limit of its jurisdiction. 
It has decided how the taxpayer’s tax liability $hall 
be computed. If that computation results in a de¬ 
ficiency in tax, no judgment for the amount is en¬ 
tered for the Commissioner. He must pursue other 
provisions of the law to collect it. If, in accord¬ 
ance with the rule of computation marked out by 
the Board, an overpayment is determined, the tax¬ 
payer does not get a judgment in that amount] but 
must, through other provisions of law, seek its 
refund from the Commissioner. Clearly, Section 
284 (d) (2) of the Revenue Act of 1926 and Sec¬ 
tion 322 (c) (1) and (2) of the Revenue Adt of 
1928 (Appendix, infra, 50) contemplate the bring¬ 
ing of suit to recover such an overpayment. 

It would seem unnecessary to point out the; dis¬ 
tinction between the determination that the tax¬ 
payer has made an overpayment of tax and aj de¬ 
termination that the taxpayer, at all events, is 
entitled to a credit or to a refund of that overpay¬ 
ment. The determination of this latter fact tests 

i 
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solely with the Commissioner, and whether one or 
the other shall be made may depend upon the ex¬ 
istence of circumstances which, not having been 
pertinent to'the Board’s determination of the fact 
of overpayment, could not properly have been pre¬ 
sented to the Board. The Board has no jurisdic¬ 
tion to determine whether such circumstances exist. 
Appeal of Dickerman & Englis, 5 B. T. A. 633, 635. 
The Board does not purport to determine what dis¬ 
position should be made of overpayments. Appeal 
of Dickerman & Englis, supra . “ The matter of the 
application of the credits is generally within the 
sound discretion of the Commissioner.” W. H . 
Hill Co. v. Commissioner, 23 B. T. A. 605, 609, 
affirmed, 64 F. (2d) 506 (C. C. A. 6th), certiorari 
denied, 290 U. S. 691. If the claimant disagrees 
with the Commissioner’s action he must resort to a 
suit at law. The decision of the Board finding an 
overpayment is not res judicata on the right of the 
taxpayer to its refund. National Fire Ins. Co. v. 
United States, 52 F. (2d) 1011 (C. Cls.). Sections 
284 (d) (2) and 322 (c) (1) and (2), supra. Sec¬ 
tion 3226, Revised Statutes (Appendix, infra, 52). 

From the above decisions, it is clear that the 
Board of Tax Appeals considers itself without ju¬ 
risdiction to determine whether or not an overpay¬ 
ment found by it should be credited or refunded to 
the taxpayer. The Board has consistently adhered 
to this position. Wallace State Bank v. Commis¬ 
sioner, 6 B. T. A. 709, 711; Enterprise Cigar Co. v. 
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Commissioner, 8 B. T. A. 952, 954; Andersgn v. 
Commissioner, 12 B. T. A. 1111; Gould-Merserau 

i 

Co. v. Commissioner, 21 B. T. A. 1316. 


Appellant relies on dicta in certain cases {J^mes 
v. United States, 38 F. (2d) 140, 142 (C. dls.) ; 
Ohio Steel Foundry Co. v. United States, 38 F. |(2d) 
144, 149 (C. Cls.)) to the effect that the Commis¬ 
sioner has no discretion or the right to exercis^ any 
judgment concerning the propriety of overpay¬ 
ments where no credits are involved. It should be 

I 

noted that in both cases the court carefully qualified 
its dicta by the words ‘ 4 where no credits are in¬ 
volved ”, and later, in the case of National Fire Ins. 
Co. v. United States, supra, a suit to recover an 
overpayment determined by the Board, gave its 
own interpretation of the views expressed by it in 

j 

those cases, saying (p. 1013) : 


In Ohio Steel Foundry Co. v. United 
States, 38 F. (2d) 144, 69 Ct. Cl. 158, and 
Arthur Curtiss James v. United States, 38 
F. (2d) 140, 69 Ct. Cl. 215, this court pointed 
out that in cases where the Board of Tax Ap¬ 
peals determines an overpayment} and no 
question of credits is involved, and the re¬ 
fund of the overpayment was not barred by 
the statute of limitation at the time of the 
decision by the board, suit might he brought 
within six years from the date the right to 
the overpayment accrued as for a claim 
against the United States in the event! the 
commissioner refused to refund the oyer- 


55484 — 36 - 
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payment determined by the board. * * 

[Italics supplied.] 

The Opinion of the Attorney General (Op. A. G. 8, 
published in XIV-1 Cumulative Bulletin 422 (Br. 
11)) specifically related to his sole and complete 
authority to compromise cases while the statement 
relied upon by appellant related to a judgment for 
taxes. 

That it was never intended that an alleged over¬ 
payment of taxes should be refunded pursuant to a 
writ of mandamus seems a reasonable conclusion 
when appellant fails to cite a single case, disclos¬ 
ing that any court has ever allowed a writ for 
that purpose. Great dependence is placed by ap¬ 
pellant on the case of Blair v. United States, ex rel . 
Union Pac. B. Co., 6 F. (2d) 484. In that case this 
Court held that a final judgment of a District 
Court of the United States obtained against a Col¬ 
lector of Internal Revenue for taxes illegally and 
erroneously assessed and collected could be credited 
against outstanding taxes due from the holder of 
the judgment and that mandamus was a proper 
remedy to compel the Commissioner to do so. It 
is difficult to understand how appellant, not having 
such a judgment, can consider that decision as in 
any way authority for granting the relief prayed 
for in the instant case. Cf. United States ex rel. 
Cole v. Helvering, 73 F. (2d) 852, 64 App. D. C. 35. 
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111 ! 

Mandamus lies only where there has been a refusal to 
act in a manner required by law or a delay tantamount 

to a refusal j 

| 

Appellant alleges in its petition that it has de¬ 
manded of the appellee that he refund the over¬ 
payments but that the appellee has refused to | re¬ 
fund them or any part thereof (R. 5). The ansWer 
denies any formal demands other than the filling 
of claims for refund for the overpayments for 1924 
and 1925 (R. 19). Those claims for ref mid Were 
filed January 26,1934, and, under the provisions of 
Section 3226, Revised Statutes, supra, suit could 
have been instituted by the appellant after the 
expiration of six months from the date of their 
filing, if the appellee failed to act upon such claims 
within that time, as he did fail. Clearlv mandarhus 
will not lie to compel the performance of an ^ct, 
not required to be performed, viien the failure to 
perform the act voluntarily creates the right to a 
specific statutory remedy. While it is true that 
Section 1001 (d), supra, relieves the taxpayer of 
the duty of filing a claim to recover overpayments 
representing taxes assessed and paid to satisfy 
deficiencies determined bv the Board, vilich are 
disallowed in wdiole or in part by the appellate 
court, and the assessment or collection of which 
have not been stayed, pending reviewr, by the filing 
of a bond, appellant, nevertheless, did file claims 

i 

for the refund of those overpayments and, 
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appellee not i having acted upon those claims 
in six months, its right to sue either in the 
Court of Claims (Judicial Code, Section 145 (Ap¬ 
pendix, inf ra, 54)) or in the District Court of the 
United States in its jurisdiction (Judicial Code, 
Section 24, par. 20 (Appendix, infra, 53)) was 
perfected at the time this suit was instituted. 

Appellant seeks to minimize the importance of 
making a demand upon the appellee for the refund 
of the overpayment for 1928 and attempts to evade 
the necessity of showing a positive refusal on the 
part of the appellee to accede to the alleged de¬ 
mands of the appellant as a prerequisite for main¬ 
taining this action of mandamus. Appellant (Br. 
14) asserts that appellee presumably has the theory 
that a demand is not a demand unless accompanied 
by some “formality.” Where a refund of tax is 
concerned appellee has more than a theory on that 
proposition. It is specifically provided in Section 
322 (b) (1) of the Revenue Act of 1928 (Appendix, 
infra, 50) that no overpayment of income tax shall 
be credited or refunded without the filing of a claim 
therefor. None has been filed for this overpay¬ 
ment. Section 322 (d) supra, does not specifically 
eliminate the necessity for filing one and the rea¬ 
sonable conclusion is, that had Congress intended 
overpayments of the nature covered in that section 
to be refunded or credited without the filing of 
claims therefor, it would have so provided as it did 
in the case of overpayments covered by Section 
1001 (d) supra . 
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Under Section 322 (c), supra, the appellee was 
not authorized to refund or credit the overpayment 
for the year 1928 until the decision of the Boatfd had 
become final and no court could have entertained a 
suit for its recovery during that period. The de¬ 
cision of the Board did not become final until De¬ 
cember 29, 1934. Section 1005, supra, j The 

petition filed herein fails to allege a demand of any 
hind upon appellee for that overpayment sincje De¬ 
cember 29,1934, and, this suit having been filed on 
February 20, 1935, clearly is premature as to the 
overpayment for 1928 since it was filed less than two 
months after the expiration of a period in ^hich, 
under the law, appellee could not make a credit or 
refund, and relies upon demands, such as they were, 
made during the same restricted period. Appellant 
must show that it is entitled, without qualification, 
to all the relief for which it asks. In the case of 
United States v. Nordbye, lb F. (2d) 744 (C. ;C. A. 
8th), the court said (p. 746) : j 

The purpose of the writ is not to establish a 
legal right, but to enforce a right which has 
already been established, and the right of the 
petitioner to the performance by respondent 
of the act which he seeks to compel must be 
clear and complete. Northern P. E. Go, v. 
Washington, 142 U. S. 492; * * *. j 

In Ex parte Cutting, 94 U. S. 14, the Supreme 
Court stated (p. 20) : j 

The office of a mandamus is to compel the per¬ 
formance of a plain and positive duty, i It is 
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issued upon the application of one who has a 
clear right to demand such a performance, 
and who has no other adequate remedy. It 
is never granted in anticipation of an omis¬ 
sion of duty, but only after actual default. 
[Italics supplied.] 

Appellant (Br. 16-17) considers the allegations 
of affirmative matter by the appellee in his answer 
(R. 23-25), which show that in equity and good 
conscience appellant is not entitled to the relief 
prayed for, to be a waiver of its previously taken 
objections to the jurisdiction of the Court to grant 
this writ, stating that the case should be decided 
on its merits (Br. 16). In his answer (R. 17) ap¬ 
pellee reserved the benefits of all objections and ex¬ 
ceptions to the errors and insufficiencies of the peti¬ 
tion and to the jurisdiction of the Court. 

IV 

Appellant has a plain, adequate, and specific remedy at 

law 

The United States, as a sovereign, cannot be sued 
without its consent. Plaintiffs must prosecute suits 
consented to within the limitations prescribed by 
statute. Appellant has recourse to the District 
Court of the United States within its own jurisdic¬ 
tion or to the Court of Claims to secure any relief 
to which it may be entitled. Appellant is request¬ 
ing this Court to direct by a writ of mandamus the 
authorization of a refund of money to it out of 
funds in the Treasury of the United States . No 
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statute exists that gives the appellant the right to 
invoke an action of this nature to secure such a re¬ 
fund. Reeside v. Walker, 11 How. 271, reaffirms 
that principle of law in the following language 
(p. 289) : 1 | 

It is well settled, too, that no action of 
any kind can be sustained against the jgov- 
emment itself, for any supposed debt,! un¬ 
less by its own consent, under some special 
statute allowing it, which is not pretended 
to exist here. * * * 

In the case cited above the petitioner sought by 
mandamus to compel the Secretary of the Treasury 
to pay the amount of a jury’s verdict in its favor 
against the United States in an action by the latter 
against the petitioner in which the petitioner suc¬ 
cessfully asserted a setoff. Carrying the above- 
quoted principle of law to its logical conclusion the 
Court went on to say (p. 289) : 

i 

* * it would be derogatory to i the 

courts to allow the principle to be evaded or 
circumvented. 

They could not, therefore, permit j the 
claim to be enforced circuitously by manda¬ 
mus against the Secretary of the Treasury, 
when it could not be directly against ! the 
United States; and when no judgment on 
and for it had been obtained against the 
United States. [Italics supplied.] 

In the instant case there is no judgment held by| the 
appellant. Since the appellee is sued in his official 
•capacity and as a representative of the Govern- 
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ment, this suit is, in effect, a suit against the United 
States. Tail v. Western Md. Ry. Co., 289 U. S. 
620. The principle denouncing circuitous actions 
against the United States, asserted in the case of 
Reeside v. Walker, supra, is applicable and fatal 
to the success of appellant. 

Appellant expresses the fear that, if it is rele¬ 
gated to a suit in the Court of Claims or in the 
District Court of the United States and obtains a 
judgment, those courts having no power to enforce 
payment of their judgments, appellee might refuse 
then to pay the judgment. It is submitted that ap¬ 
pellant’s fears are highly unreasonable. In a suit, 
in either the Court of Claims or a District Court 
of the United States, appellee could interpose any 
defense deemed available, and, in the event of a 
judgment in favor of appellant, all relevant, mate¬ 
rial, and competent issues would have been adjudi¬ 
cated. Appellant (Br. 12) correctly states the law 
when it avers that the payment of a judgment is a 
ministerial duty, the performance of which may be 
compelled by mandamus. Houston v. Ormes, 252 
U. S. 469; McCarl v. Halstead, 45 F. (2d) 665 
( App. D. C.). In the instant case, however, appel¬ 
lant has been awarded no judgment and is building 
its case on a very weak foundation when it asks this 
Court for relief on the assumption that a judgment 
in its favor against the United States, which it has 
not yet realized nor proven its right to, will not be 
paid by the officers charged with its satisfaction. 
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Appellant cannot resort to an extraordinary legal 
remedy on the hypothesis that the judgment lof a 
proper court of law will be arbitrarily ignored by 
those charged with its execution. Since appellant 

i 

does not have a judgment, Houston v. Ormes, 

i 

supra, and McCarl v. Halstead, supra, afford ihim 

i 

no support now. 

Appellant (Br. 13) cites authorities in support 
of the proposition that where the enforcement of 
a ‘‘final order’ 7 devolves by statute upon an official, 
or on an administrative body, as a ministerial duty 
mandamus is peculiarly appropriate to compel that 
enforcement. Appellee does not question the! ac¬ 
curacy of that proposition but does question; the 
propriety of urging that the decisions of the Board 
of Tax Appeals in the instant case constitute final 
orders tantamount to judgments that the appellant 

is entitled to a refund of the amounts of those oVer- 

| 

payments. The jurisdiction of the Board and; the 
force and effect of its decisions are not comparable 
to judgments for money rendered by a court. 
While it is true that the existence of another rem¬ 
edy in another tribunal will not necessarily prevent 
the issuance of a writ of mandamus, it is well es¬ 
tablished that, where the same remedy may be 
obtained in a law action, the extraordinary legal 
action may not then be invoked. 

The cases of Walkley v. Muscatine, 6 Wall. $81, 
and Knox County v. Aspinwall, 24 How. 376, relied 
upon by appellant (Br. 13), merely held that a 


i 
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party need not go into a court of equity, in lieu of 
invoking the extraordinary legal remedy of man¬ 
damus. Appellee is not contending that the ap¬ 
pellant should resort to a court of equity but is 
merely asserting the rule applicable to suits in 
equity as well as to the extraordinary legal remedy 
of mandamus that neither will lie where an ade¬ 
quate, complete, and specific remedy at law exists. 
What can be done without the writ of mandamus 
cannot be done with it. Ex parte Rowland, 104 
U. S. 604. Mandamus will not lie to review or con¬ 
trol the acts of officers of the state or Federal Gov¬ 
ernment where another adequate remedy is pro¬ 
vided at law. United States v. Ewing, 42 App. D. 

C. 176. If appellant is entitled to a refund of the 
overpayments involved it has available a court of 
law in which to establish its rights and should not 
be permitted to resort to a writ of mandamus 
instead. 

y 

Appellant in equity and good conscience is not entitled 

to a writ of mandamus 

A writ of mandamus is an extraordinary reme¬ 
dial process which is awarded not as a matter of 
right but in the exercise of sound judicial discre¬ 
tion and upon equitable principles. McCarl v. 
United States ex rel. Leland, 42 F. (2d) 346. (App. 

D. C.) United States ex rel . Greylock Mills v. 
Blair, 293 Fed. 846, 54 App. D. C. 27; Bhincan 
Townsite Co. v. Lane, 245 U. S. 308; Life and Fire 
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Ins. Co. v. Wilson, 8 Pet. 291. It issues to reihedy 
a wrong, not to promote one; to compel the |per¬ 
formance of a duty which ought to be performed, 

i 

not to direct an act which will work a public or 
private mischief or will be within the strict letter 
of the law but in disregard of its spirit. Although 
classed as a legal remedy its issuance is largely con¬ 
trolled by equitable principles. Duncan Townsite 
v. Lane, supra. The Court in the exercise of its 
discretion may and ought to take into considera¬ 
tion a wide variety of circumstances in determin¬ 
ing whether it should issue. It is elementary that 
the Court is not bound to allow the writ merely 
because the applicant shows a clear legal right; for 
which mandamus would be an appropriate remedy, 
even though without mandamus the applicant for 
the writ would be without remedy. Even under 
these circumstances the Court may deny the Writ 
where its issuance would operate inequitably upon 
appellee. State v. Fields, 263 S. W. 852, 218 |Mo. 
App. 155; New York Mortgage Co. v. Secretary of 
State, 114 N. W. 82,150 Mich. App. 199; People v. 
Dowling, 55 Barb. (N. Y.) 197; Dancy v. Clwrk, 
24 App. D. C. 487. 

Appellant attempts to overcome its failure to 
present a strong equitable case in its own behalf 
by contending: that the defense amounts to a col¬ 
lateral attack upon a decision of the Board of Jax 
Appeals which has become final (Br. 18-19); that 
the defense amounts to the credit of an overpay¬ 
ment against a barred tax liability in contravention 
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of Section 607 of the Revenue Act of 1928 (Appen¬ 
dix, infra 52) (Bv. 20, 21, 36, 37) ; that the defense 
amounts to a setoff of an overpayment by one tax¬ 
payer against taxes due from another (Br. 21-24) ; 
that the defense interposes a stale demand as a set¬ 
off in a mandamus action (Br. 24, 25) ; and that the 
defense improperly invokes the doctrine of recoup¬ 
ment (Br. 25-30). Appellant argues extensively 
to show that a defense accomplishing any one of the 
above results is improperly asserted. 

The ease of Champ Spring Co. v. United States, 
supra, has already been cited as authority for the 
general principle that, in order to recover, a com¬ 
plainant must rely upon the strength of its own 
case and not on any supposed weakness on the part 
of the defense. That portion of the answer which 
sets forth the erroneous refunds to the widow for 
the years 1924 to 1927, inclusive, and her failure to 
pav anv tax on the income from this trust for 1928 
does not pray for any specific relief from this 
Court. It merely states uncontroverted facts and 
the ultimate conclusion to be drawn from those 
facts, namely^ that, the widow beneficiary, being 
the real party in interest in this suit, appellee in 
equity and good conscience should not be com¬ 
manded and directed to refund to the appellant the 
amounts prayed for in the petition. 

The answer of the appellee merely impresses 
upon the appellant the burden of showing to this 
Court, as it would be required to show in an action 
at law for the recovery of taxes alleged to have been 
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erroneously assessed and collected ( Champ Spring 
Co. v. United States, supra; Leuris v. Reynolds, 
supra; Jefferson Electric Mfg. Co. v. United States, 
supra) , that in equity and good conscience it is en¬ 
titled to relief. Appellant cannot escape that bur- 
den by insinuating that appellee is attempting to 
do one thing or another and by alleging that what¬ 
ever appellee is attempting to do is not a strict 
compliance with certain statutes. Appellee has 
taken no action, either affirmatively or negatively, 
with reference to the overpayments sought by! ap¬ 
pellant. He has merely failed to act. No statute 
requires him to act. Appellee need not attempt to 
do anything. The money sought is in the Treasury 
of the United States, where it properly belongs, 
and any bookkeeping adjustments, that appellee 
might make, would not affect that rightful posses¬ 
sion or give appellant any more right to the money 
than it now has. j 

j 

Appellee’s defense does not amount to a collat¬ 
eral attack on the decision of the Board of Tax 
Appeals. While it is true that the doctrine of res 
judicata or estoppel by judgment apply to its deci¬ 
sions ( Tait v. Western Md. Ry. Co., supra), a judg¬ 
ment rendered by the Board is not conclusive as to 
a matter not before it. National Fire Ins. Co. v. 
United States, supra. In the case of Tait. v. West¬ 
ern Md. Ry. Co., supra, the court stated (p. 623) : 

The scope of the estoppel of a judgment 
depends upon whether the question arises in 
a subsequent action between the same parties 


i 

I 
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upon tl^e same claim or demand or upon a dif¬ 
ferent claim or demand. In the former case 
a judgment upon the merits is an absolute 
bar to the subsequent action. In the latter, 
the inquiry is whether the point or question 
to be determined in the later action is the 
same as that litigated and determined in the 
original action. * * * 

When appellant was before the Board of Tax Ap¬ 
peals, the only question presented was whether or 
not, in computing the taxable net income of the 
trust, deductions might be taken of the amounts of 
income distributed to the widow. In its original 
decision the Board ruled that thev might not be so 
taken. The Court of Appeals for the Third Circuit 
reversed the holding of the Board and, upon the 
receipt of the mandate of the Third Circuit, the 
Board held such payments deductible and, upon 
stipulation of the parties, held that there v~as no 
deficiency in tax due from appellant but that it had 
made overpayments in the amounts of the original 
deficiencies which had been assessed and collected 
when the Board’s decision w^as reviewed because 
collection was not staved bv the filing of a bond. 
The defense of appellee does not controvert the 
decision of the Board to the effect that income dis¬ 
tributed to the widow by the appellant may be de¬ 
ducted in computing its taxable net income. The 
cases relied upon by appellant (Br. 18, 19) afford 
no support in this action. Appellant (Br. 19) 
states: 
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If, as appellee contends, the appellant and 
the widow are to be treated as one and the 
same taxpayer, the defense here interposed 
was available to the appellee in the Board 
of Tax Appeals proceedings. If appellee ’s 
position be sound, this defense would;have 
served to reduce or completely eliminate the 
overpayment found by the Board. Having 
failed to interpose a defense available to 
him there, the appellee may not attach the 
Board ’s determination collaterally by as¬ 
serting this defense in an action brought to 
compel him to obey the plain mandate df the 
state. * * * * | 

Appellant again misinterprets the position of the 
appellee. The answer conclusively shows that the 
widow is the real party in interest. It foliow r s| that 
it w r ould be inequitable and unconscionable to allow 
appellant to receive this nominal overpayment for 
her unjust enrichment. Clearly this defense! w T as 
not available to appellee before the Board of. Tax 
Appeals. The Board’s determination, pursuant to 
the mandate of the Circuit Court, extended only to 
the proposition that the distributions made to the 
widow were deductible by appellant in computing 
its taxable net income. The fact that erroneous re¬ 
funds had been made to the widow would not Jiave 
altered that determination. A computation of ap¬ 
pellant’s tax liability, allowing the deduction on the 
basis of that determination, resulted in the finding 
of overpayments. The jurisdiction of the Board 
ceased with its determination that the deduction 1 was 

j 

I 

i 

i 

i 
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allowable. Dickerman & Englis, supra; W. E. Hill 
Co., supra; National Fire Ins. Co. v. United States, 
supra. The Board would not have heard appellee 
had he attempted, after that determination, to have 
the Board then hold that there was no overpayment 
because an erroneous refund had been made to the 
beneficiary of the trust. The Board will not con¬ 
cern itself with the disposition of overpayments. 
W. H. Hill Co., supra. The defense herein inter¬ 
posed by appellee, therefore, not having been liti¬ 
gated or litigable by the Board of Tax Appeals, the 
latter’s decision is not res judicata as to it. Tait v. 
Western Md. By. Co., supra; National Fire Ins. Co . 
v. United States, supra. 

Appellant (Br. 20, 29) contends that, since a suit 
for the recovery of an erroneous refund can be 
brought only in the name of the United States, the 
appellee is not the proper party to assert a claim 
for the erroneous refunds as a set-off, or as a plea 
in recoupment, in this action, because appellee was 
not the proper party to bring suit against the 
widow even before the expiration of the statute of 
limitations on suits for the recovery of erroneous 
refunds. As stated hereinabove, appellee is not 
asserting a set-off in this action. He is not attack¬ 
ing, but is defending. Appellant’s argument, how¬ 
ever, shows the weakness of its case. It is an 
admission that the United States is the real party 
in interest. In this case it is asking that the ap¬ 
pellee be commanded to refund to him overpay- 
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merits, for which, in a suit of law, he could not sue 
appellee but would have to sue the United States, 
which now has the money, or the Collector of In¬ 
ternal Revenue, to whom the money was paid.; In 
such a suit the United States would assert this 
defense and relieve appellant of the “ anomalous 
situation” it has brought upon itself. 

Appellant contends that, if the overpayments 
are not refunded to it, the provisions of Sections 
607 and 610 of the Revenue Act of 1928, supra, will 
be nullified. Section 607, supra, applies to any 
tax assessed or paid after the period of limitations, 
a situation not present here. The hypothetical 
situation described by appellant (Br. 20) does not 
exist in this case and naturally is not applicable. 
Section 610, supra, bars affirmative action on; the 
part of the United States. In this case appellee is 
not proceeding affirmatively. Appellant (Br.|21) 
quotes from the case of Bowers v. A. Y. & Albany 
Co ., 273 U. S. 346, 349, 351. It should be noted that 
in the quotation given, appellant supplies italics 
to the words 44 any proceeding whatsoever.” It is 
obvious that statutes of limitations are designed to, 
and do, prevent the bringing of affirmative actions. 
Appellee reiterates that it is not proceeding | af¬ 
firmatively in any way. Statutes of limitation I are 
not intended to bar defensive pleas. Chdmp 
Spring Co. v. United States, supra. If the ap¬ 
pellee’s defense accomplishes a recoupment, i|t is 
still unobjectionable. Recoupment is a defensive 
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plea. The ease of Bull v. United States, supra, held 

(p. 262): 

* * * recoupment is in the nature of a 

defense arising out of some feature of the 
transaction upon which the plaintiff’s ac¬ 
tion is grounded. Such a defense is never 
barred by the statute of limitations so long 
as the main action itself is timely. 

Neither accurate reasoning or exact logic is re¬ 
quired to say that the claim of the trustee, the in¬ 
terest of the beneficiary, and the defense of the 
Government arise out of the same transaction. 
The transaction is, of course, the taxation of the 
income of a testamentary trust distributed to the 
beneficiary. The fundamental purpose of Congress 
was to reach that income. Whether it did so 
through an assessment against the widow, with a 
corresponding deduction to the trustee, or an assess¬ 
ment solely against the estate does not disturb the 
concept of the transaction where the trustee is only 
the representative party and the widow is the sole 
beneficiary of the income. 

Appellant (Br. 21-24) discourses on the true 
proposition that an overpayment of tax by one tax¬ 
payer may not be set off against taxes due from an¬ 
other, and arrives at the conclusion that the defense 
interposed herein is not available because it 
amounts to such a set off, since, under the Revenue 
Acts, a trust and the beneficiary thereof file their 
separate returns, claiming and receiving their own 
appropriate deductions and apparently paying the 
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tax shown to be due on each such return. The rul¬ 


ing of the Bureau of Internal Revenue, S. M. 
III-l Cumulative Bulletin 349, is as follows: 


1538, 


Where an overpayment of tax has I been 

made bv the executor of an estate whb has 
J ! 
rendered his final account and has been dis¬ 
charged, the right to file a claim for refund 
or credit passes to those who suffered la di¬ 
minution of their beneficial interests because 
of the overpayment. Each beneficiary of 
the estate may file a claim for refund or 

i 

credit of that portion of the overpayment 
which corresponds to his interest in the! pro¬ 
ceeds of the estate. 

i 

From the ruling above quoted, it is clear that the 
Commissioner has long recognized the real interest 
of the beneficiary of a trust or estate in any over- 

j 

payment of tax made by a fiduciary. If the ap¬ 
pellee were attempting affirmatively to assert a set¬ 
off, which he is not, such an action would still not 
be without a proper basis or precedent. Stone v. 
White, supra; First Nat. Bank of Birmingham v. 
United* States, supra; United States Paper Ex¬ 
ports Ass’n v. Bowers, supra . 

The case of Roebling v. Commissioner, 28 B. T. A. 
644, relied upon by appellant, correctly states the 
law but is not applicable in the instant case except 
to confirm the appellee’s argument, heretofore jad- 
vanced, that the defense herein interposed was not 
available to it before the Board of Tax Appeals in 
its decision in this case and that such decision, 


i 

i 
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therefore, is not res judicata on the question of the 
right of this appellant to the refund of these over¬ 
payments. 

The case of Anderson v. Wilson, 289 U. S. 20, 
cited by appellant, was not concerned with income 
of a trust distributed or distributable to a benefici¬ 
ary. That case held that a loss suffered by a trust 
or the sale of a part of its corpus was not a loss to 
be reflected in computing the income of the benefi¬ 
ciary of the trust. 

In the case of Hulburd v. Commissioner, 296 
IT. S. 300, the Commissioner was proceeding affirm¬ 
atively, by assessment, against executors as trans¬ 
ferees, the executors having been discharged, and 
attempted to change a deficiency assessed against 
the executors as transferees into a deficiency 
against one of them in his capacity as a legatee. 
Clearly the aggressive action of the Commissioner 
in that case is not comparable to the defensive posi¬ 
tion taken by appellee herein. 

The case of Wynne v. Commissioner, 77 F. (2d) 
473 (C. C. A. 5th), affords no support to the ap¬ 
pellant. In that case the court held that overpay¬ 
ments of tax by the beneficiaries of a trust might 
not be applied against the deficiencies assessed 
against the trustees when the beneficiaries were not 
made parties to the proceedings before the Board 
and where the beneficiaries had filed claims for re¬ 
fund and had a right to bring suit on the rejection 
thereof. The i case of Wynne v. Commissioner, 
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supra, is but further authority for the argument 
already advanced by appellee that the defense! in¬ 
terposed herein was previously unavailable, eitjher 
before the Board of Tax Appeals or the Circuit 
Court of Appeals for the Third Circuit when the 
parties were before the latter court. ! 

The case of Commissioner v. Owens, 78 F. (2d) 
768 (C. C. A. 10th), is in no way applicable since it 
was an attempt to tax beneficiaries of a trust on| in¬ 
come accumulated in years prior to the ascertain¬ 
ment that the plaintiffs were the beneficiaries, Ike 
court said (p. 776) : j 

_ i 

We must assume, in the absence of a con¬ 
trary showing not here present, that the fidu¬ 
ciary returned and paid tax thereon. * * * 

In the instant case there is the positive showing— 
alleged by the answer and admitted on demurrer— 
that the widow beneficiary herein is indebted to ap¬ 
pellee for more than the amounts sought herein. 
Appellant attempts to distinguish the case! of 

White v. Stone, supra, and the case of First Nat. 

' 

Bank of Birmingham, supra, from the instant suit. 
It considers, as differentiating those cases from ihe 
instant case, the fact that, in the two cases cited, the 
trustees did not take the deduction of the amounts 
distributed to the widow when the returns were filed 
originally, while here the deductions were taken and 

* j 

the appellee assessed deficiencies on the basis of their 
disallowance. Whether or not a tax has been paid 
voluntarily or under protest has been of no moment 
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since Section 3226 of the Revised Statutes was 
amended by the Revenue Act of 1924. Appellant 
attempts further to distinguish the two cases from 
the instant case by the fact that in neither of the 
cases had the question of overpayment by the trustee 
been decided by the Board of Tax Appeals. It is 
submitted that that difference is not important since 
in both cases it was conceded by the Commissioner 
that there was an overpayment by the trustee. He 
himself had decided that fact, which was all that the 
Board of Tax Appeals had jurisdiction to do in the 
instant case, and that fact was not any more in issue 
in the cases cited than it is here. 

Appellant conceives a further distinction to exist 
because, in the cases of White v. Stone, supra, and 
First Nat . Bank of Birmingham v. United States, 
supra, the defense asserted related to unpaid taxes 
and not to erroneous refunds, as are involved in 
this case for the years 1924 to 1927, inclusive. Ap¬ 
pellee submits that an inequitable situation exists, 
equally strong, whether the unsatisfied moral obli¬ 
gation represents a failure to return an erroneous 
refund of taxes or a failure to pay taxes when 
originally due. If appellant is conceding that the 
decisions in the cited cases might have some equi¬ 
table basis, it is relying upon a very fine distinc¬ 
tion to keep itself without the same equitable 
standard invoked in those cases. It is submitted 
that the distinction does not aid appellant. Fur¬ 
thermore, there is an unpaid tax—for the year 
1928—involved in the instant suit. 












Appellant ’s further effort to distinguish the lease 
of White v. Stone, supra , and the case of First Nat. 
Bank of Birmingham v. United States, supra, from 
the instant case is on the ground that the cited 

cases involved suits for refunds of taxes while the 

! 

instant suit is a mandamus action. That argument 
leads to the untenable conclusion that a taxpayer 
may invoke an extraordinary legal action agajinst 
an official of the United States, thereby obtaining 
money out of the Treasury of the United States, 
and, by that action, preclude the interposition of a 
defense which would be successfully available to 
the United States in an action at law directly 
against the latter. Any argument leading to stich 
conclusion is palpably erroneous. Reeside\ v. 
Walker, supra. i 

Appellant (Br. 22, 23) considers the cases of 
White v. Stone, supra, and First Nat. Bank of 
Birmingham v. United States, supra, as in con¬ 
flict with the weight of authority. Those cases con- 

i 

stitute the weight of authority on the propriety of 
the defense interposed herein and w^ere the only 
cases, covering the exact situation involved in the 
present case, that had been decided when the judg¬ 
ment in the instant case was entered. Those cases 
w^ere decided on the general principles of law lhid 
down in Bull v. United States, supra; Lewis v. 
Reynolds, supra; Champ Spring Co. v. United 
States, supra; and Myers v. Hurley Motor Car Co., 
supra. That the Circuit Court of Appeals for the 
First Circuit did not consider its decision in White 


i 







44 


v. Stone, supra, to be in conflict with the case of 
United States v. S. F. Scott & Sons, 69 F. (2d) 728 
(C. C. A. 1st) is evident when it made no effort in 
the Stone case to distinguish the two. Appellant 
therefore can scarcely rely on the case of United 
States v. S. F. Scott & Sons, supra, or comparable 
cases. 

Since judgment was entered in the instant case, 
the Circuit Court of Appeals for the Second Cir¬ 
cuit has likewise followed the principles of law 
enunciated in Lewis v. Reynolds, supra; Champ 
Spring Co. v. United States, supra; and Myers v. 
Hurley Motor Car Co., supra, in the case of United 
States Paper Exports Ass’n v. Bowers, supra. The 
latter case involved a suit for the recovery of an 
overpayment of tax by a corporation. That there 
was an illegal assessment was conceded, but the 
facts showed that if the overpayment were re¬ 
funded it would go to the stockholders of a new 
corporation which had taken over the assets and 
liabilities of the plaintiff corporation, and that this 
new corporation had received an erroneous refund 
which was barred from recovery, in an affirmative 
suit, by the statute of limitations. The Circuit 
Court of Appeals in its decision said, in part (pp. 
9269-9270): 

On the hypothesis that a single consoli¬ 
dated return was proper, as held in the 
American Paper Exports case, it must be 
conceded that the sum of $30,841.49 was 
wrongly refunded to American and the tax of 
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$44,830.20 was illegally assessed against 
United. If the latter sum is now recovered 
by United it will mean that its incom^ for 
the period ending June 29, 1918, will bear 
no tax whatever, and that the persons who 
were shareholders of United prior to! ex¬ 
changing their holdings for shares of Ameri¬ 
can will get substantially all of the $56,000 
deposited with American for the payment of 
taxes 4 ‘properly levied’’ against United on 
the basis of this income. * * * Hence 
it is apparent that the real parties in inter¬ 
est are the former shareholders of United; 
they were to bear the burden of taxes “prop¬ 
erly levied” and they are to get distribution 
of any surplus remaining in the fund, j On 
the basis of the consolidated return j the 
United States should have retained the $30,- 
841.49 which it refunded to the sharehold¬ 
ers by payment to American and should 
never have collected the $44,830.20 paid by 
the shareholders out of the fund helcl by 
American. If equity is to be done, i the 
United States should be required noMr to 
repay only the difference between these 
sums. | 

Although the action is at law against! the 
collector, it is governed by equitable princi¬ 
ples and is essentially an action for mqney 
had and received against the United States, 
out of whose treasury recovery will come in 
the end. j 

* * * * * i 


V 
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But it is argued that in any event an errone¬ 
ous refund to American cannot create any 
liability on the part of United. This is 
answered by considerations already noted, 
namely, that the refund was received by 
American upon the same trusts as the origi¬ 
nal deposit and in so far as not used to pay 
United’s taxes must be turned back to 
United’s former shareholders; and that 
United’s recovery in the present action will 
enure solely to their benefit. These share¬ 
holders* in whose behalf United sues, should 
therefore be treated as owing to the United 
States the refund received by American for 
their benefit. In equity and good conscience 
the government has a better right than have 
they, or the nominal plaintiff, to the sum of 
$30,841.49 which was due under the consoli¬ 
dated return and refunded in error. 

Appellant considers the wording of appellee’s an¬ 
swer to be so ambiguous that it is unable to discern 
whether appellee is attempting to credit the over¬ 
payments against the amounts due from the widow 
or just what action is being taken by appellee (Br. 
36). Appellant states that mere identity of eco¬ 
nomic interest does not permit a “mingling” of the 
accounts of two taxpayers either for the purpose 
of computing tax liability, or for the purpose of de¬ 
termining the right of one of them to a refund of 
taxes paid (Br. 35). Appellee reiterates that it is 
unnecessary to effect a credit or to mingle the tax 
account of the appellant with that of the widow. 
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Appellee is merely showing that in equity and good 
conscience appellant is not entitled to the relief 
prayed for. Appellee is not required to justify its 
failure to act nor any actions that appellant as¬ 
sumes he has taken or intends to take. Whether 
appellee may act, or has acted, rightly or wrongly 
does not help appellant if it fails to show that in 
equity and good conscience it is entitled to th^ re¬ 
lief prayed for. Appellee submits that no such 
showing had been made. j 

CONCLUSION 

The judgment of the Court below, in overrujdng 
the demurrer, discharging the rule to show cause 
and dismissing the petition, was correct and should 
be affirmed. 

Robert H. Jackson, 
Assistant Attorney General. 
Sew all Key, j 

Norman D. Keller, | 

Edward H. Horton, 
Thomas G. Carney, j 

Special Assistants to the Attorney General . 

March 1936. I 




APPENDIX 


Revenue Act of 1924, c. 234, 43 Stat. 253: 

ESTATES AND TRUSTS 

Sec. 219. (a) The tax imposed by Parts I 
and II! of this title shall apply to the income 
of estates or of any kind of property held in 
trust, including— 

***** 

(2) Income which is to be distributed cur¬ 
rently by the fiduciary to the beneficiaries. 
***** 

(b) i * * * The net income of the es¬ 
tate or trust shall be computed in the same 
manner and on the same basis as provided 
in section 212, except that— 

***** 

(2) There shall be allowed as an addi¬ 
tional deduction in computing the net in¬ 
come of the estate or trust the amount of the 
income of the estate or trust for its taxable 
year which is to be distributed currently by 
the fiduciary to the beneficiaries, and the 
amount of the income collected by a guard¬ 
ian of an infant which is to be held or dis¬ 
tributed as the court may direct, but the 
amount so allowed as a deduction shall be 
included in computing the net income of the 
beneficiaries whether distributed to them or 
not. * * * 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

CREDITS AND REFUNDS 

Sec. 284. (a) Where there has been an 
overpayment of any income, war-profits, or 
excess-profits tax imposed by this Act, 

( 48 ) 
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* * * the amount of such overpayment 
shall, except as provided in subdivision (d), 
be credited against any income, war-profits, 
or excess-profits tax or installment thereof 
then due from the taxpayer, and any balance 
of such excess shall be refunded immediately 
to the taxpayer. -j 

* * * * * 

i 

(d) If the Commissioner has mailed to 'the 
taxpayer a notice of deficiency under subdi¬ 
vision (a) of section 274 and if the taxpayer 
after the enactment of this Act files a petition 
with the Board of Tax Appeals within the 
time prescribed in such subdivision, no credit 
or refund in respect of the tax for the taxable 
year in respect of which the Commissioner 
has determined the deficiency shall be allowed 
or made and no suit by the taxpayer for the 
recovery of any part of such tax shall be insti¬ 
tuted in any court except— j 

* * * * * 

(2) As to any amount collected in excess 
of an amount computed in accordance with 
the decision of the Board which has become 
final; 

* * * * * | 

i 

COURT REVIEW OF BOARD'S DECISION 

i 

Sec. 1001 [as amended], (a) The decision 
of the Board rendered after the enactment of 
this Act 1 * * * may be reviewed by a 

Circuit Court of Appeals, * * * if a pe¬ 
tition for such review is filed by either tfie 
Commissioner or the taxpayer within six 
months after the decision is rendered. 2 
***** 


1 Revenue Act of 1926, approved February 26, 1926. 

2 Three months, under Section 1101 of 1932 Act (U. S. C., 
Title 26, Sec. 642). 

I 

i 
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(c) Notwithstanding any provision of law 

imposing restrictions on the assessment and 
collection of deficiencies, such review shall not 
operate as a stay of assessment or collection 
of any portion of the amount of the deficiency 
determined by the Board unless a petition for 
review * * * is filed by the taxpayer, 

and then only if the taxpayer * * * has 

filed with the Board a bond * * * condi¬ 

tioned upon the payment of the deficiency as 
finally determined, * * *. 

(d) In cases where assessment or collec¬ 
tion has not been stayed by the filing of a 
bond, then if the amount of the deficiency 
determined bv the Board is disallowed in 
whole or in part by the court, the amount so 
disallowed shall be credited or refunded to 
the taxpayer, without the making of claim 
therefor, * * * (U. S. C., Title 26, Secs. 
641, 644, 645). 

DATE OX WHICH BOARD'S DECISION BECOMES 

FINAL 

Sec. 1005. (a) The decision of the Board 
shall become final— 

(l)TJpon the expiration of the time al¬ 
lowed for filing a petition for review, if no 
such petition has been duly filed within such 
time; * * * (U. S. C., Title 26, Sec. 
640). 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 322 [as amended]. Refunds and 
credits. 

(a) Authorization. — Where there has 
been an overpayment of any tax imposed by 
this title, the amount of such overpayment 
shall be credited against any income, war- 
profits, or excess-profits tax or installment 
thereof then due from the taxpayer, and any 






balance shall be refunded immediately tq the 
taxpayer. 

(b) Limitation on allowance .— 

(1) Period of Limitation.—No such credit 
or refund shall be allowed or made after!two 


years from the time the tax was paid, urdess 
before the expiration of such period a claim 
therefor is filed by the taxpayer. 


* * * * * i 


(c) Effect of petition to Board. —If; the 
Commissioner has mailed to the taxpayer a 
notice of deficiency under section 272 |(a) 
and if the taxpayer files a petition with! the 
Board of Tax Appeals within the time pre¬ 
scribed in such subsection, no credit or re¬ 
fund in respect of the tax for the taxhble 
year in respect of which the Commissioner 
has determined the deficiency shall be! al¬ 
lowed or made and no suit by the taxpayer 
for the recovery of any part of such tax shall 
be instituted in any court except— 

(1) As to overpayments, determined by a 
decision of the Board which has becbme 
final; and 

(2) As to any amount collected in excess 
of an amount computed in accordance with 
the decision of the Board which has becbme 
final; 

***** 

(d) Overpayments found by Board.^— If 
the Board finds that there is no deficiency 
and further finds that the taxpayer has made 
an overpayment of tax in respect of the tax¬ 
able year in respect of which the Commis¬ 
sioner determined the deficiency, the Board 
shall have jurisdiction to. determine the 
amount of such overpayment, and such 
amount shall, when the decision of the Board 
has become final, be credited or refunded to 
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the taxpayer. No such credit or refund shall 
be made of any portion of the tax unless the 
Board determines as part of its decision that 
it was paid within two years before the filing 
of the claim or the filing of the petition, 
whichever is earlier. 

Sec. 607. Effects of expiration of period 

OF LIMITATION AGAINST UNITED STATES. 

Any tax * * * assessed or paid * * * 
after the expiration of the period of limita¬ 
tion properly applicable thereto shall be con¬ 
sidered an overpayment and shall be credited 
or refunded to the taxpayer if claim there¬ 
for is filed within the period of limitation 
for filing such claim (U. S. C., Title 26, Sec. 
1670). 

Sec. 610. Recovery of amounts errone¬ 
ously REFUNDED. 

***** 

(b) Any portion of an internal-reve¬ 
nue tax * * * which has been errone¬ 

ously refunded * * * may be recovered 
by suit brought in the name of the United 
States, but only if such suit is begun before 
the expiration of two years after the making 
of such refund or before May 1,1928, which¬ 
ever date is later (U. S. C., Title 26, Sec. 
1646). 

Revised Statutes: 

Sec. 3226. No suit or proceeding shall be 
maintained in any court for the recovery of 
any internal-revenue tax alleged to have 
been erroneously or illegally assessed or col¬ 
lected, or of any penalty claimed to have 
been collected without authority, or of any 
sum alleged to have been excessive or in any 
manner wrongfully collected until a claim 
for refund or credit has been duly filed with 
the Commissioner of Internal Revenue, ac- 
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cording to the provisions of law in that re¬ 
gard, and the regulations of the Secretary 
of the Treasury established in pursuance 
thereof; but such suit or proceeding may ibe 
maintained, whether or not such tax, penalty, 
or sum has been paid under protest or ca¬ 
ress. No such suit or proceeding shall ,be 
begun before the expiration of six months 
from the date of filing such claim unless the 
Commissioner renders a decision therepn 
within that time, nor after the expiration of 
five years from the date of the payment of 
such tax, penalty, or sum, unless such suit 
or proceeding is begun within two years sof¬ 
ter the disallowance of the part of such claim 
to which such suit or proceeding relates. 
The Commissioner shall within 90 days after 
any disallowance notify the taxpayer thereof 
by mail (U. S. C., Title 26, Sec. 1672). j 

Judicial Code: j 

Sec. 24 [as amended]. The district courts 
shall have original jurisdiction as follows: 

* * * * * i 

i 

Twentieth. * * * of any suit or pro¬ 

ceeding commenced after the passage of the 
Revenue Act of 1921, for the recovery of any 
internal-revenue tax alleged to have been 
erroneously or illegally assessed or collected, 
or of any penalty claimed to have been col¬ 
lected without authority or any sum alleged 
to have been excessive or in any manner 
wrongfully collected under the internal- 
revenue laws even if the claim exceeds $10,- 
000, if the collector of internal revenue by 
whom such tax, penalty, or sum was col¬ 
lected is dead or is not in office as collector 
of internal revenue at the time such suit or 
proceeding is commenced (U. S. C., Title 2$, 
Sec. 41). 
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Sec. 145. The Court of Claims shall have 
jurisdiction to hear and determine the fol¬ 
lowing matters: 

First. All claims (except for pensions) 
founded upon the Constitution of the United 
States or any law of Congress, upon any 
regulation of an executive department, upon 
any contract, express or implied, with the 
Government of the United States, or for 
damages, liquidated or unliquidated, in 
cases not sounding in tort, in respect of 
which claims the party would be entitled to 
redress against the United States either in a 
court of law, equity, or admiralty if the 
United States were suable: * * * (XJ. S. 

C., Title 28, Sec. 250). 


U. ». GOVERNMENT PRINTING OFFICE: 1*3* 
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(Hntteb States Court of appeals | 

FOR THE DISTRICT OF COLUMBIA. j 
October Term, 1935. 

I 

I 

I 

No. 6618. 


United States Ex Relatione, Girard Trust Company, 
Trustee Under the Will of John A. Brown, jta., 
Deceased, Appellant , 

v. ! 

i 

Guy T. Helyering, Commissioner of Internal | 

Revenue, Appellee. 


REPLY BRIEF FOR APPELLANT. 


FOREWORD. 

Appellee’s brief, by admitting (pp. 36, 39) that no 
set-off is claimed, and (p. 46) that he does not rqly 
upon any right to credit appellant’s overpayments 
against amounts alleged to be due from the beneficiary, 
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makes it unnecessary to consider further the matter 

ms 

covered by subdivisions (b), (c), (d) and (g) of Sec¬ 
tion IV of our original brief, except insofar as the stat¬ 
utes and cases therein cited bear upon the so-called 
“equitable” defense. Appellee's brief does raise some 
new points and cites decisions which we think it desir¬ 
able to discuss. 

I. 

Appellee’s Argument Concerning the Discretion Vested 
in Him Falls of Its Own Weight. 

The only discretion claimed (pp. 19-20) is as to de¬ 
termination of whether the taxpayer is entitled to a 
credit or to a refund, but at page 46 appellee admits 
that no question of credit is involved. It is therefore 
apparent that no discretionary power is involved in 
this case, even under appellee’s own theory. 

II. 

The Alleged Remedy at Law is Insufficient to Defeat 

This Action. 

Appellee’s argument on this point is based upon 
several untenable propositions. 

It is first argued (pp. 26-2S) that this is a suit against 
the United States. Authorities to the contrary need 
not be multiplied. Central P. R. Co. v. Lane , 46 App. 
D. C., 374, 394 (affirmed 255 U. S. 228, 65 L. ed. 598); 
Miguel v. McCarl , 291 U. S., 442, 455, 78 L. ed. 901. 

It is next argued (p. 27) that a judgment against the 
United States may not be enforced by mandamus, cit¬ 
ing Reeside v. Walker, 11 How. 272, 13 L. ed. 693. In 
that case, the United States sued Reeside in debt in a 
Federal Court; he pleaded a set-off and the jury re- 
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turned a verdict in his favor, finding the United States 
indebted to him. This was in 1841, when the court had 
no jurisdiction of a suit against the United States. 
Judgment was never entered on the verdict, but Ree- 
side’s executrix filed a petition for mandamus in the 
Supreme Court of the District to compel the Secretary 
of the Treasury to pay the amount found by the jury. 
The Court held that, because the judgment had n^ver 
been perfected, mandamus would not lie, and further¬ 
more that there was no statute making it the Secre¬ 
tary’s duty to pay such a claim. The case, therefore, 
does not stand for the proposition urged by appehee, 
but is decided primarily upon the ground that there 
was no judgment. j 

The inconsistent argument is next made (pp. 2Sb29) 
that, while payment of a judgment may be enforced by 
mandamus, the decisions of the Board of Tax Appeals 
do not constitute “final orders tantamount to judg¬ 
ments”. McCarl v. Halstead, 45 F. (2d) 665, whidh is 
sought to be distinguished on this theory, involved no 
court judgment, but an award by the Secretary of the 
Interior under the War Minerals Relief Act (40 Stat. 
1272). In Houston v. Ormes, 252 U. S. 469, 64 Lj ed. 
667, which appellee also seeks to distinguish, the ipan- 
datory injunction was not issued to compel payment 
of a judgment, but to impress a trust upon funds in 
the hands of the government belonging to another. ! 

That final decisions of the Board of Tax Appeals 
are, to all effects and purposes “judgments” is now 
well established. Old Colony Trust Co. v. Commis¬ 
sioner, 279 U. S. 716, 725, 727, 73 L. ed. 918; Talt v. 
Western Md. R. Co., 289 U. S. 620, 77 L. ed. 1405. 

Appellee also presents the novel theory (pp. 29^30) 
that, while the existence of another remedy in equity 
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will not defeat the writ of mandamus, the existence of 
a right of action at laic is fatal. AVe respectfully call 
the Court’s attention to the list of cases cited at page 
12 of our original brief, in each of which the existing 
remedy, vainly urged as a defense, was a remedy at 
law . 

III. 


The Argument That Appellant Lost Its Right to 
Mandamus by Filing a Claim for 1924 and 1925, 
But Has No Such Right Because of Its Failure to 
File a Claim for 1928 is Untenable. 


At pages 23 and 24, while admitting that appellant 
was not required to file a formal claim for 1924 or 1925, 
it is argued that the filing of formal claims for those 
years served to perfect appellant’s right to sue in the 
Court of Claims or the District Court. If the inference 
sought to be drawn from this is that, where a taxpayer 
takes the unnecessary precaution of making a formal 
demand, he thereby loses whatever right he had to 
compel the performance of a ministerial act, we submit 
that such inference is unwarranted and that there is 
no statute or decision that supports it. 

As to the 1928 overpayment, the remarkable asser¬ 
tion appears at page 18, repeated at page 24, that Sec¬ 
tion 322(d) of the 1928 Act does not eliminate the ne¬ 
cessity for filing such a claim. While we think it is 
apparent from the terminology of Section 322(d) that 
no claim is necessary where the petition was filed 
within two years after the payment occurred, as was 
the case here (Rec. p. 19), all doubt is removed when 
we examine the legislative history of the section, which 
is set out in the appendix to this brief. The whole 
weight of the appellee’s argument in this respect is 
thereby destroyed. 
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IV. 

The Conclusive and Binding Character of the Board’s 
Decisions is Not Affected by Its Lack of Powfcr to 
Enforce Its Orders. 

I 

i 

There is and can be no controversy about the propo¬ 
sition advanced by appellee (pp. 18-20) that the Bbard 
of Tax Appeals is a tribunal of limited jurisdiction, 
and that it is without power to order the refund o|f an 
overpayment. That duty, by statute, plainly devolves 
upon the Commissioner of Internal Revenue. Appel¬ 
lee’s argument is that, because of the Board’s laqk of 
power to enforce its decisions, he is not bound by the 
Board’s determination of an overpayment to mak4 the 

refund, even where no credits are involved and where 
7 1 
the refund is not barred by the statute of limitations. 

The invalidity of this argument was established in! Old 

Colony Trust Co. v. Commissioner, supra, pp. 725f727, 

where it was said, with reference to the finality o{* the 

Board’s decisions, and of the decisions of Courts of 

Appeals on review of the Board’s decisions: 

“In the first place, it is not necessary, in order 
to constitute a judicial judgment that there should 
be both a determination of the rights of the! liti¬ 
gants and also power to issue formal execution to 
carry the judgment into effect, in the way | that 
judgments for money or for the possession of land 
usually are enforced. A judgment is sometimes 
regarded as properly enforceable through the! exe¬ 
cutive departments instead of through an award 
of execution by this court, where the effect of the 
judgment is to establish the duty of the depart¬ 
ment to enforce it. * * * 

4 4 But even if a formal execution be required, we 
think power to resort to it is clearly shown jwith 
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respect to the enforcement of the action of the 
courts here involved by sections 1001 to 1005. 

* * The complete purpose of Congress to 
provide a final adjudication in such proceedings, 
binding all the parties, is manifest and demon¬ 
strates the unsoundness of the objection. ” 

V. 

A Showing That Appellee Has Lost a Once-Existing 
Right Through His Own Negligence is Not Suffi¬ 
cient to Defeat Appellant’s Claims. 

While appellee cites numerous cases (pp. 14-15) for 
the proposition that appellant is not entitled to the 
writ on equitable grounds, none of these cases sup¬ 
ports such a contention. 

The cases of White v. Stone, 78 F. (2d) 136, and 
First National Bank of Birmingham v. United States, 
12 Fed. Supp., 301, have been discussed at length in 
our original brief. It is interesting to note, however, 
that appellee does not claim the right to plead a set-off, 
which was the chief ground relied upon for the deci¬ 
sion in White v. Stone, supra. 

In Champ Spring Co. v. United States, 47 F. (2d) 1, 
only one question was presented: If the government, 
at a time when it has the right to sue a taxpayer for 
recovery of an erroneous refund, demands and collects 
the claim, without suit, may the taxpayer recover the 
amount so paid in a subsequent suit for refund on the 
ground that the wrong method was used by the govern¬ 
ment in collecting its claim? The instant case does not 
involve that question. The overpayments made by pe¬ 
titioner on assessments against it cannot be changed 
into or treated as payments by the beneficiary. Ilul- 
hurd v. Commissioner, 296 U. S. 300, 80 L. ed. 166. 
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7 I 

| 

The Commissioner could not have compelled appellant, 
either at the time of these payments or at any other 
time, to pay the beneficiary’s obligations to the gov¬ 
ernment. If the Champ Spring Company case is I au¬ 
thority for the proposition that where the government 
illegally seizes a taxpayer’s funds, the taxpayer may 
not recover on a ground which it could have inter¬ 
posed as a defense to a suit by the government, it is 
definitely overruled by Bull v. United States, 295 Uj. S. 
247, 79 L. ed. 1421, as pointed out at page 28 of Our 
original brief. 

In Lewis v. Reynolds, 284 U. S. 281, 76 L. ed. 293, 
the question was whether a taxpayer could recoveir a 
refund of income taxes for 1920, where the Commis¬ 
sioner had denied him the right to take a proper de¬ 
duction from gross income, but at the same time liad 
erroneously allowed him to take an improper deduc¬ 
tion of a larger amount, so that, in fact, there had been 
no overpayment for that year, but an underpayment. 
Here the overpayments have been determined |by 
final decisions of a court (as to 1924 and 1925) and! of 
the Board (as to 1928), and there is no pretense that 
improper deductions were allowed appellant for any 
year, even if that question were now open. 

In Myers v. Hurley Motor Co., 273 U. S. 18, 71 L. 
ed., 515, it was held that, upon a plea of recoupment 
by the vendor under a contract procured by fraud of 
the vendee, where the vendee sued for recoverv of nis 
payment, the vendee could not recover if the damages 
suffered bv the vendor under the same contract, lie- 
cause of the vendee’s tortious conduct, exceeded the 
vendee’s claim. Authorities for this proposition 
could be multiplied indefinitely, but it has no bearing 
on the question here presented. Appellant committed 


i 

i 
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no fraud, and appellee has suffered no injury. The 
only injury suffered by the United States (not a party 
to this suit) resulted from the neglect of appellee or 
his predecessor in office and not from any act of appel¬ 
lant. 

In United States v. Jefferson Electric Mfg. Co., 291 
U. S. 386, 78 L. ed. 859, there was drawn into ques¬ 
tion the validity of a statutory provision, requiring 
a taxpayer to show, as a pre-requisite to the recovery 
of excise taxes illegally collected, that it had not 
passed the burden of the tax to its customers. The 
provision was held valid. The case is no authority tor 
the court to write an analogous provision into the in¬ 
come tax laws when Congress has not seen fit to do so. 

In United States Paper Exports Association v. Bow¬ 
ers, 80 F. (2d) 82, the question was, like that in Lewis 
v. Reynolds, supra, whether a taxpayer could recover 
a refund of income taxes for 1918 in excess of the 
actual overpayment for that year. Two previous pay¬ 
ments had been made by the taxpayer’s agent from 
the taxpayer’s own funds, and a refund had been made 
to the agent. The taxpayer attempted to have its 
rights determined without regard to the previous 
refund, on the theory that the refund was a “wind¬ 
fall,” having no relation to the computation of its tax 
liability paid or unpaid, but the court rejected this 
viewpoint. The court relied chiefly upon Lewis v. 
Reynolds, supra, and made no reference to White v. 
Stone, supra, or First National Bank of Birming¬ 
ham v. United States, the two cases upon which appel¬ 
lee relies. The real ground of the court’s decision 
appears in that part of its opinion which appellee omits 
from the quotation at page 45 of his brief; namely, 
that a refund, made to the taxpayer’s agent in posses- 
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sion of funds impressed with a trust to pay the tax¬ 
payer’s taxes, becomes a part of that fund, subject 
to the same trust as the original deposit. j 

It. is therefore apparent that none of the cases fcited 
by appellee holds that a taxpayer’s adjudicated right 
to a recovery can be defeated, on any theory of 
“equity,” because of the fact that the government!once 
had another and different right against the taxpayer 
(or some other taxpayer) which it lost through fail- 
ure to proceed in time. Such a rule would conflict 
squarely with the well-established principle that a 
taxpayer may recover taxes paid after the expiration 
of the statute of limitations upon collection, regardless 
of the original tax liability (Bowers v. N. Y. & Albany 
Lighterage Company , 273 U. S. 346, 71 L. ed. 676); 
and it would be in direct conflict with the decisioin of 
this court that a stale demand of the United States 
is no defense in a mandamus action (McCarl v. Hal¬ 
stead, supra). 

The implications of the rule for which appellee con¬ 
tends are startling. If a taxpayer, on appeal from 
the Board of Tax Appeals, is unable to furnish a bond 
to stay collection of the tax, but must pay the amount 
demanded pending decision on appeal, a victory; for 
him in the Court of Appeals would be idle if any de¬ 
funct claim could be discovered against him ini the 
government’s files. The result would be that the con¬ 
test of anv asserted tax liabilitv could serve to lift! the 

•/ mf 

bar of the statute of limitations and place upon, the 
taxpayer the burden of defending not alone the! im¬ 
mediate threatened imposition, but any and all barred 
claims for any year in the remote past that govern¬ 
ment officials might choose to assert. The questions 
so carefully considered and decided in Butterwortfi v. 

V 

I 

I 
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Commissioner, 290 IT. S. 365, 76 L. ed. 365, and IIul- 
burd v. Commissioner , supra , under this theory could 
well have been moot. 

We cannot believe that this Court will sanction such 
a revolutionary doctrine. 


Respectfully, 


H. C. Kilpatrick, 

Attorney for Appellant. 


Charles Myers, 

Barnes, Biddle & Myers, 
Of Counsel. 
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APPENDIX. I 

i 

Legislative History of Section 322(d) of Revenue Act 

of 1928. 

i 

i 

Section 322(d) 1 is identical in terminology with Sec¬ 
tion 284(e) of the 1926 Act, except the last sentence. 
In Section 284(e), the last sentence read as follows: 

“Such refund or credit shall be made either| (1) 
if claim therefor was hied within the period of 
limitation provided for in subdivision (b) or i(g), 
or (2) if the petition was tiled with the Board with¬ 
in four years after the tax was paid, or, ini the 
case of a tax imposed by this Act, within three 
years after the tax was paid.” 

In the 1928 Act, this language was changed to read 
as follows: 

“No such credit or refund shall be made of any 
portion of the tax paid more than two years before 
the filing of the claim or the filing of the petition, 
whichever is earlier.” 

i 

The reason for this change in terminology appears 
in the report of the Ways and Means Committee of 
the House (House Report No. 2, 70th Cong., 1st Sess., 
pp. 24-25), where this statement is made (italics sup¬ 
plied) : | 

“Sec. 322(d) OVERPAYMENT FOUND BY 
BOARD. ! 

“Subsection (d) is identical with section 284(e) 
of the present law except the last sentence. Under 
the present law, the Board of Tax Appeals fias 
jurisdiction to determine an overpayment in a base 
properly before it, but a refund or credit of ; an 

i Set out in full at pages 51-52 of appellee’s brief. 
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overpayment found by the Board may not be made, 
unless claim was filed within the proper period 
of limitations, or the petition was filed within four 
years after the tax was paid, or in case of a tax 
imposed by the 1926 Act, within three years after 
the tax was paid, but it does not provide for the 
case of a waiver under section 284(g). Inasmuch 
as the section of the new bill applies only in case 
of overpayments of taxes imposed by the new 
bill, thq language can be considerably simplified. 
The committee recommends that no regard be 
paid to the time of filing claim or petition as 
determinative of the right to have the amount of 
the overpayment determined by the Board. It 
does, however, believe that the principle of the 
limitation hi section 284(b)(2) of the present law 
should be retained. Under that provision the 
amount of the overpayment found by the Board 
which may be refunded or credited cannot exceed 
the portion of the tax paid during the three years 
immediately preceding the allowance of the credit 
or refund. Some doubt has arisen as to whether 
the date of the “ allowance of the credit or re¬ 
fund” is the date of the decision of the Board or 
the date the Commissioner acts in the matter. 
Subsection (d), as proposed by the committee, 
remedies this ambiguity, and provides that no 
credit or refund shall be made of any portion of 
the tax paid more than three 2 years before the fil¬ 
ing of the claim or the filing of the petition, which¬ 
ever is t!he earlier. It will be noted that there is 
no limitation imposed in the case of amounts paid 
after the petition is filed.” 

2 This period subsequently changed to “two years,” the only 
change made in the Committee*s draft of the bill. 



